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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 13. CULTURAL RESOURCES
Part I. Texas State Library and Archives
Commission
Chapter 6. State Records
Records Retention Scheduling
13 TAC §6.10
The Texas State Library and Archives Commission proposes
amendments to §6.10, adopting a revised, second edition of
the Texas State Records Retention Schedule. The schedule
establishes mandatory minimum retention periods for records
commonly found in most state agencies. The schedule is being
extensively amended to make it easier to use. Amendments to
retention periods are in response to user suggestions, changes
in law and regulation, and changes in the role and function of
various records series. A bullet preceding the records series
item number denotes the addition of a records series or a
revision to a records series as it appeared in the November
1994 edition of the schedule. Revisions include changes to
records series descriptions or retention periods, changes to the
archival or vital records status of the series, changes to legal
citations, and changes to comments about the records series.
William L. Dyess, Director, State and Local Records Manage-
ment Division, has determined that for each year of the first five
years the section is in effect there will be no fiscal implications
for state or local government or small businesses as a result of
enforcing or administering the section.
Mr. Dyess also has determined that for each of the first five
years the section is in effect the public benefits anticipated
as a result of enforcing the section will be to enable state
agencies to meet their records scheduling obligations under the
Government Code §441.037 and §441.057. The information
included in scheduled records document the actions of state
agencies. If such records are destroyed while they still have
fiscal, legal, administrative, or historical value, then the public’s
rights to access public information contained in them are
effectively denied. Application of schedules will further benefit
the public through avoidance of storage and personnel costs
associated with maintaining records after they have ceased to
have value. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed.
Comments may be submitted to Michael Heskett, Records
Management Assistance Manager, State and Local Records
Management Division, Texas State Library, P.O. Box 12927,
Austin, Texas 78711-2927.
The amendment is proposed under the Government Code,
§441.037 and §441.054 which provide the commission with
the authority to adopt rules concerning the preparation and
submission of records schedule by state agencies.
The proposed amendment affects the Government Code,
§441.037 and §441.057.
§6.10. Records Retention Schedules.
The retention periods for and disposition of certain state records must
be in accordance with the [following] Texas State Records Retention
Schedule(2nd Edition).
Figure 1: 13 TAC §6.10.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas State Library and Archives Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463–5460
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
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Part II. Public Utility Commission of
Texas
Chapter 23. Substantive Rules
Customer Service and Protection
16 TAC §23.54
The Public Utility Commission of Texas proposes an amend-
ment to §23.54, relating to Pay Telephone Service. The pro-
posed amendments will implement the pay telephone reclassi-
fication and compensation provisions of the federal Telecom-
munication Act of 1996 (FTA96), CC Docket Number 96-
128, Report and Order, FCC 96-388 (released September 20,
1996). The amendments delete the term "customer owned pay
telephone service (COPTS)" because it is not needed given
the broader term "pay telephone service." The amendments
eliminate the terms coin-sent-paid and dominant certificated
telecommunication utility (DCTU). The amendments also elim-
inate the $ .25 cap on local calls and set use fees because
these caps have been prohibited by the FTA96; the provision
requiring DCTUs to file tariffs; the reference to rates published
in eight largest newspapers; and the provision related to aver-
age schedule DCTUs.
In addition, the amendments clarify that extended area service
and extended local calling fall within the definition of local
calls; that per call telephone service provided to inmates is pay
telephone service (PTS); when telephone service is not PTS;
and that PTS providers must provide access to local operators.
The amendments require that PTS providers bill in increments
of one minute or less for operator-assisted intrastate toll calls;
return fees for calls that do not result in a completed call; post
fees for local calls and that no greater amount be charged;
and, regardless of call technology, PTS providers are required
to post the name of the operator service provider (OSP), along
with instructions explaining how to access the operator of the
incumbent local exchange carrier.
The amendments delete the presumption that subscribers to
PTS are not OSPs; move the provision requiring the initial filing
of PTS tariffs to the section related to special assemblies; and
modify the reporting requirements so that CTUs must report the
number of in-service access lines on a quarterly basis.
Mr. Charles Johnson, assistant general counsel, has deter-
mined that for each year of the first five-year period the pro-
posed section is in effect there will be no fiscal implications for
state or local government as a result of enforcing or adminis-
tering the section.
Mr. Johnson has also determined that for each year of the first
five years the proposed section is in effect the public benefit
anticipated as a result of enforcing the section will be to ensure
that state rules are in compliance with federal rules, including
the removal of the $ .25 cap on local pay telephone calls and set
use fees for 1-800-type calls, and simplification of Texas’ pay
phone rules. However, this rule will impose costs as well as
benefits. Because the Federal Communications Commission
(FCC) has determined and a federal court has affirmed that
states may no longer set rates for local pay telephone use, but
must leave this task to competitive local markets, this rule would
remove the long- standing cap on the price of local pay phone
calls. The cost of pay phone calls may increase as a result.
The commission recognizes that this is likely to impose real and
potentially significant costs on frequent pay phone users. There
will be no effect on small businesses as result of enforcing this
section. There is no anticipated economic cost to persons who
are required to comply with the section as proposed.
Mr. Johnson has also determined that for each year of the
first five years the proposed section is in effect there will be
no impact on employment in the geographical area affected by
implementing the requirements of the section.
Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Central Records, Public Util-
ity Commission of Texas, 1701 N. Congress Avenue, Austin,
Texas 78711-3326, within 15 days after publication. The com-
mission invites specific comments regarding the costs associ-
ated with, and benefits that will be gained by, implementation
of the amendments. In addition the commission invites spe-
cific comment on the following six questions: 1) Can pay tele-
phone service providers now charge for local directory assis-
tance? 2) Is "End User Choice" the same as "Billed Party Pref-
erence"? Should the revised rule retain the "End User Choice"
provision? 3) Is it possible to create a limited definition or dis-
tinction between wholesale versus retail pay telephone service
that does not impose on PTS the legal obligations and mean-
ings that those terms carry for other telecommunications ser-
vices covered under the FTA96? If not, what other terminology
can be used to clearly and unambiguously refer to these ser-
vices? 4) Whether the phrase coin-sent-paid should be used
to define a local call and if not, how should a local call be de-
fined? 5) Whether other changes to §23.54 are necessary in
order to comply with the Public Utility Regulatory Act of 1995 as
amended, federal Telecommunications Act of 1996, CC Docket
No. 96-128, Report and Order, FCC 96-388 (released Septem-
ber 20, 1996), CC Docket No. 96-128, Order on Reconsider-
ation, FCC 96-439 (released November 8, 1996), and the re-
cently issued opinion in Illinois Public Telecommunications As-
sociation v. Federal Communications Commission and United
States of America, Number 96-1394, (D.C. Cir. July 1, 1997)?
6) Should access to the operator of a local exchange company
be provided by dialing a code or number such as "00" or "611"?
The commission will consider the costs and benefits in deciding
whether to adopt the amendment. All comments should refer
to Project Number 17265. The commission staff will conduct
a public hearing on this rulemaking under Texas Government
Code, §2001.029 at the commission offices on September 8,
1997 at 10:00 a.m.
This amendment is proposed under the Public Utility Regulatory
Act of 1995 as amended (PURA95), Texas Revised Civil
Statutes Annotated, article 1146c-O, §1.101 (Vernon 1997),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction, including rules of practice and
procedure, and the Federal Communications Commission’s
CC Docket Number 96-128, Report and Order, FCC 96-388
(released September 20, 1996).
Cross Index to Statutes: PURA95 §1.101.
§23.54. Pay Telephone Service.
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(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the context
clearly indicates otherwise:
(1)- (4) (No change.)
(5) Certificated telecommunications utility (CTU) —
As defined in §23.3 of this title (relating to Definitions)[Customer-
owned pay telephone service (COPTS) — A service offered by a
certificated telecommunications utility which provides a two-way, or
optionally, a one-way originating-only business access line composed
of the serving central office line equipment, all outside plant facilities
needed to connect the serving central office with the customer
premises, and the network interface].
(6) Completed call — a call that is answered by
the called party [Dominant certificated telecommunication utility
(DCTU) — As defined in §23.3 of this title (relating to Definitions].
(7) (No change.)
(8) Incumbent local exchange company — As defined
in §23.3 of this title [Operator Service — Any service using live
operator or automated operator functions for the handling of telephone
service, such as toll calling via collect, third number billing, and
calling card services. The transmission of "1-800" and "1-888"
numbers, where the called party has arranged to be billed, is not
operator service].
(9) Local call — A call within the CTU’s toll-free
calling area including calls which are made toll-free through an
extended area service (EAS) or expanded local calling (ELC)
proceeding [Operator Service Provider (OSP) — Any person or
entity that provides operator services by using either live or automated
operator functions. When more than one entity is involved in
processing an operator service call, the party setting the rates shall
be considered to the OSP. However, subscribers to customer-owned
pay telephone service shall not be deemed to be OSPs.].
(10) Operator service — Any service using live opera-
tor or automated operator functions for the handling of telephone
service, such as toll calling via collect, third number billing, and
calling card services. The transmission of "1-800" and "1-888"
numbers, where the called party has arranged to be billed, is not
operator service [Originating Line Screening (OLS) — A two digit
code passed by the local switching system with the ANI at the begin-
ning of a call that provides information about the originating line].
(11) Operator service provider (OSP) — Any person
or entity that provides operator services by using either live or
automated operator functions. When more than one entity is
involved in processing an operator service call, the party setting
the rates shall be considered to be the OSP.[Pay Telephone
Service (PTS) — A telecommunications service utilizing any coin,
coinless, credit card reader, or cordless instrument that is accessible
by members of the general public, or business patrons, employees,
and/or visitors of the premise’s owner or lessee where pay telephone
service is installed, provided that the end user pays for local or toll
calls from such instrument on a per call basis. For purposes of this
section, coinless telephones provided in guest rooms by a hotel/motel
are not pay telephones. A telephone that is primarily used by business
patrons, employees, and/or visitors of the premise’s owner is not a
pay telephone if:
[(A) the primary use of such telephone is for local
calls or toll-free "1- 800" or "1-888" calls;
[(B) all local calls and "1-800" and "1-888" type calls
from such telephone are free to the end user; and
[(C) the telephone is not accessible by members of
the general public.]
(12) Originating line screening (OLS) — A two digit
code passed by the local switching system with the ANI at
the beginning of a call that provides information about the
originating line [Provider of Pay Telephone Service — A subscriber
to COPTS, an incumbent local exchange company providing pay
telephone service, and any other entity providing PTS].
(13) Pay telephone service (PTS) — A telecommunica-
tions service utilizing any coin, coinless, credit card reader, or
cordless instrument that can be used by members of the gen-
eral public, or business patrons, employees, and/or visitors of the
premise’s owner, provided that the end user pays for local or
toll calls from such instrument on a per call basis. Pay per call
telephone service provided to inmates of confinement facilities is
PTS. For purposes of this section, coinless telephones provided in
guest rooms by a hotel/motel are not pay telephones. A telephone
that is primarily used by business patrons, employees, and/or vis-
itors of the premise’s owner is not a pay telephone if all local calls
and "1-800" and "1-888" type calls from such telephone are free
to the end user[Rate Information — All charges ultimately charged
to the PTS provider, including any surcharges, fees, and any other
form of compensation charged by the PTS provider on behalf of the
call aggregator].
(14) Provider of Pay Telephone Service — The entity
that purchases wholesale service from a CTU and registers with
the Public Utility Commission as a retail provider of PTS to end
users.
(15) Rate information — All charges ultimately
charged by the PTS provider, including any surcharges, fees,
and any other form of compensation charged by the PTS
provider on behalf of the call aggregator.
(16) Wholesale PTS — A service offered by a certifi-
cated telecommunications utility which provides a two-way, or
optionally, a one-way originating-only business access line com-
posed of the serving central office line equipment, all outside plant
facilities needed to connect the serving central office with the cus-
tomer premises, and the network interface; this service is sold to
PTS providers.
(b) Registration.
(1) All PTS providers [not holding a certificate of con-
venience and necessity] must register with the commission, using
commission-prescribed forms, in order to do business in the state
of Texas. Registration requires disclosure of the physical location
of each of the registrant’s pay telephones; the registrant must up-
date this [, and such location] information for any phone [must
be updated, only on those phones] with a change in status [, by the
registrant each calendar quarter, pursuant to the schedule set forth in
§23.11 of this title (relating to General Reports].Updated filings
shall be made with the commission within 45 days after the end
of each calendar quarter. The commission shall provide each reg-
istrant with proof of registration within 30 days of filing.
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(2) Certificated [A certificated] telecommunicationsutil-
ities [utility] shall not providewholesale service[COPTS] to a per-
son required to be registered under this subsection, unless that person
provides a commission-supplied proof of registration.
(c) Available upon request. Upon formal request for service
by any prospective provider ofPTS [COPTS], aCTU [DCTU] is
required to file a tariff providing for interconnection of customer-
owned pay telephones, except as otherwise provided in subsection
(n) [(q)] of this section.
[(d) Initial filing requirements. Unless otherwise provided in
this section, when a DCTU makes its initial filing to offer COPTS
the application must include the proposed tariff, a surrogate cost
study based on the traffic-sensitive and non- traffic-sensitive costs
of providing interconnection to the dominant carrier network, and
supporting explanation.]
(d)[(e)] PTS [Tariff] requirements [for pay telephone service.
The requirements set forth in this subsection must be included in any
tariff filed by a DCTU for the DCTU to offer pay telephone service,
and in any tariff filed by such utility to offer COPTS].
(1) Requirements before call is completed. If the PTS
provider uses automated call completion technology to complete
operator service calls, the provider of PTS must:
(A) audibly and distinctly identify itself to the caller
upon answering;
(B) audibly and distinctly identify itself to the billed
party, if the billed party is different from the caller;
(C) provide a mechanism for the caller to obtain rate
information, without charge, 24 hours a day, seven days a week; and
(D) permit the caller or billed party to terminate the
call at no charge prior to completion of the call by the PTS provider.
(2) 911 calls, "0-" calls, and end user choice.
(A) The PTS provider must allow 911 calls to be
outpulsed directly to the Public Service Answering Point at no charge
and without requiring a coin or credit card.
(B) Where End User Choice, as defined in subsection
(a) of this section, is not available, the PTS provider must allow "0-"
calls, and must directly route, without charge to the calling party, all
"0-" calls to an OSP that provides access to emergency services that
meet the technical standards set forth in §23.55(g)(2)(A)-(F) of this
title (relating to Operator Services).
(C) When and where available, use of End User
Choice, as defined in subsection (a) of this section, is required.
(D) The requirements of this paragraph do not apply
to pay telephones accessible to inmates of confinement facilities.
(3) Access.
(A) The PTS provider must:
(i) provide access to operator services, [which ac-
cess must be available] 24 hours a day, seven days a week, at no
charge and without requiring a coin or credit card;
(ii) provide access to directory assistance, [which
access must be available] 24 hours a day, seven days a week, at no
charge and without requiring a coin or credit card; [and]
(iii) provide access that includes the local ex-
change calling scope of the CTU furnishing the wholesale service
including mandatory EAS and ELC, except that ELC rate addi-
tives are not applicable to PTS access lines; and
(iv) [ (iii) ] provide access to the operator of a
local exchange company that meets the requirements enumerated in
§23.55(k)(3) and that serves the area from which the call is made, at
no charge and without requiring a coin or credit card, either:
(I) by directly routing all local operator ["0-
"] calls to such local exchange company operator, without charge to
the caller; or
(II) by transfer or redirection of the call by an
OSP in accordance with the provisions of §23.55(i)(1)(A)(ii)(I)-(III).
(B) The PTS provider must also allow access to other
telecommunications utilities unless otherwise provided in clause (iii)
of this subparagraph.
(i) Access to interexchange carriers by "950-
XXXX" and "1- 800" or "1-888" numbers must not be blocked.
(ii) Access to interexchange carriers by
"10XXX+0" (whether "10XXX+0+" or "10XXX+0-") dialing
must not be blocked if the end office serving the originating line has
OLS capability.
(iii) To prevent fraudulent use of the pay telephone,
the access requirement is explicitly waived under the following
conditions without prior application to the commission:
(I) Access to interexchange carriers by
"10XXX+0" (whether "10XXX+0+" or "10XXX+0-") dialing may
be blocked, if the end office serving the originating line does not
have OLS screening capability.
(II) Access to interexchange carriers by
"10XXX+1" dialing may be blocked.
(C) The requirements of this paragraph do not apply
to pay telephones accessible to inmates of confinement facilities.
(4) Other.
(A) The PTS provider must:
(i) ensure that end users can place all local and toll
calls, except direct-dialed international calls, from the pay telephone,
including, but not limited to, operator-assisted international calls,
collect calls, third number billed calls, and calling card calls;
(ii) be responsible for the payment of charges for
all local and toll messages, including, but not limited to, non-local
directory assistance charges, except as provided in subsection(h) [(j)]
of this section;
(iii) comply with all applicable federal, state and
local laws and regulations including those concerning the use of pay
telephones by disabled and/or hearing- or speech-impaired persons;
(iv) not attach extension telephones to pay tele-
phones, unless the pay telephone displays a notice that legibly and
conspicuously states in capital letters, "YOUR CONVERSATION
MAY BE OVERHEARD BECAUSE AN EXTENSION TELE-
PHONE IS ATTACHED TO THIS PHONE LINE.";
(v) not impose a time limit on local calls; [.]
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(vi) ensure operator-assisted intrastate long dis-
tance usage sensitive rates are billed in increments of one minute
or less, provided that the total per minute fee does not exceed the
rate authorized in subsection (f); [The requirements of subpara-
graph (A)(i) and (v) of this paragraph do not apply to pay telephones
accessible to inmates of confinement facilities.]
(vii) return to the end-user any pre-paid fee for
a direct dialed intrastate long distance and/or local call that does
not result in a completed call;
(viii) not charge the caller for any uncompleted
call in accordance with the provisions of §23.55(f)(1-4) of this
title;
(ix) not charge a fee greater than that posted on
the informational placard attached to each pay phone; and
(x) the requirements of subparagraph (A)(i) and
(v) of this paragraph do not apply to pay telephones accessible to
inmates of confinement facilities.
(B) If the PTS provider uses automated call comple-
tion technology to complete operator service calls, and if validation
information is available for calls that the PTS provider (or a third-
party billing and collection agent operating on behalf of the PTS
provider) will bill through a certificated telecommunications utility,
the PTSprovider is required to validate the call and is allowed to
submit the call for billing only if the call was validated.
(C) PTS may be connected to, from, or through a
customer-provided telecommunications switching system, or local
exchange carrier- provided central office switching system, provided
that the PTS provider meets all requirements of this rule. The PTS
provider must ensure that access to E-911, 911 and/or 0- is not
blocked and must comply with all legislative and rule requirements
regarding the operation of E-911 and 911. This access configuration
is not allowed if it prevents usage measurement, by the local exchange
carrier, of a local exchange carrier-providedwholesale [COPTS]
access line. For purposes of this paragraph, local exchange carrier
is defined as any entity holding either a Certificate of Convenience
and Necessity, Certificate of Operating Authority, or Service Provider
Certificate of Operating Authority.
(e) [(f)] Posting requirements for pay telephones.
(1) The PTS provider must attach to each instrument a
card that provides:
(A) instructions in English and Spanish for accessing
emergency service subject to the conditions contained in clauses (i)
and (ii) of this subparagraph:
(i) where 911 emergency service is available, the
caller must be instructed to dial 911 and the PTS provider must allow
911 calls to be outpulsed directly to the Public Service Answering
Point at no charge and without requiring a coin or credit card; or
(ii) where 911 is not available, the caller must be
instructed to dial "0" and dialing "0" must, at no charge and without
requiring a coin or credit card, directly connect the caller with an
OSP that is in compliance with the technical standards set forth in
§23.55(g)(2)(A)-(F);
(B) instructions for use, including specifically instruc-
tions for completion of local and toll calls, access to operator services,
access to directory assistance, obtaining refunds, obtaining repair ser-
vice, registering complaints at a designated toll-free telephone num-
ber, reporting out-of-service conditions, and using one-way calling
(if the instrument is so equipped); and
(C) notice stating the name, address, and 10 digit
telephone number for the pay telephone owner or agent providing
the set, and providing the name and toll-free telephone number of
the owner or agent responsible for refunds and repairs; and
[(D) if a set use fee is charged, a notice that legibly
and conspicuously states in capital letters: "THIS PAY TELEPHONE
PROVIDER CHARGES (an amount up to $.25) FOR "1-800"
CALLS, EXCEPT FOR "1-800" AND "1-888" ACCESS CALLS TO
LONG DISTANCE CARRIERS", as provided in subsection (h)(1)(E)
of this section. The notice shall include the cent symbol, as opposed
to the dollar sign.]
(D) [(E)] if an extension has been attached, a notice
that legibly and conspicuously states in capital letters: "YOUR CON-
VERSATION MAY BE OVERHEARD BECAUSE AN EXTEN-
SION TELEPHONE IS ATTACHED TO THIS PHONE LINE." ;
and
(E) a placard that clearly states the fee for com-
pleting a local call from that telephone.
(2) PTS providers [If the PTS provider uses automated
call completion technology to complete operator service calls, the
PTS provider] must also attach to each instrument a card that
provides:
(A) the name of thepresubscribed OSP [PTS,
indicating that the PTS provider is the provider of operator services];
(B) a statement that rate information is available, 24
hours a day, seven days a week at no charge;
(C) instructions for obtaining rate information;
(D) instructions for accessing theincumbent local
exchange company’s[dominant carrier] operator; and
(E) a notice that states, "You may use another
long distance carrier if that carrier serves this area. Follow your
carrier’s instructions, or contact the (insert name of certificated
telecommunications utility) operator for assistance."
(3) If the PTS provider subscribes to the services of an
OSP that is required to comply with §23.55, the PTS provider remains
liable for compliance with this paragraph, but may coordinate with
the OSP so that information to be provided at the pay telephone set is
not duplicated. If the PTS provider uses automated call completion
technology to complete some operator service calls and subscribes
to the services of an OSP that is required to comply with §23.55,
the PTS provider must ensure that the information provided at the
pay telephone set clearly informs the caller about which information
applies to which operator service calls.
(4) The requirements of this subsection do not apply to
pay telephones accessible to inmates of confinement facilities.
(5) If a pay telephone cannot receive incoming calls,
the PTS provider shall place in a conspicuous location on the
pay telephone a notice, in letters one-quarter inch high, stating,
"THIS TELEPHONE CANNOT RECEIVE TELEPHONE CALLS."
Furthermore, the PTS provider shall not display the number of the
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pay telephone on any such telephone that does not receive incoming
calls.
(f)[(g)] Charges.
(1) A PTS provider must:
(A) not impose on pay phone end users any charge
for local directory assistance calls or calls made under Chapter 771
or 772 of the Texas Health and Safety Code;
[(B) not impose a rate or charge for a coin sent-paid
call within the local exchange company’s toll-free calling area that
exceeds $.25, including those calls which are made toll-free through
an Extended Area Service or Extended Local Calling proceeding,
except this subparagraph does not apply to local operator service
calls, as defined in subsection (a) of this section;]
(B) [(C)] not impose a charge for "950-XXXX" calls,
"10XXX+0", or "1-800" or "1-888"-type calls to nonpresubscribed
interexchange carriers (for example "1-800-COLLECT" , "1-800-
CALLATT", or "1-800-877-8000");
(C)[(D)] not impose a charge for local calls from pay
telephones to the Telecommunications Relay Service (TRS);
(D)[(E)] for local calls which are collect, operator-
assisted or paid by credit card or calling card, not impose a charge
which exceeds the highest applicable rate for such calls of any of the
four largest interexchange carriers operating in this state; and
(E)[(F)] for credit card, calling card, or live or
automated operator-handled toll calls, not charge a rate or total charge
that exceeds the authorized rates and chargeslisted in subparagraph
(F) of this paragraph [published, in the eight newspapers having the
largest circulation in this state, on March 18, 1995, as set forth in
subparagraph (G) of this paragraph. The requirements of this clause
do not apply to incumbent local exchange companies offering pay
telephone service].
(F) [(G)] Rate Caps For Intrastate Long Distance and
Operator-Assisted Calls At Texas Pay Phones:
Figure: 16 TAC §23.54(f)(1)(F)
(2)The requirements of paragraph (1)(A)—(C) [(D)] of
this subsection do not apply to pay telephones accessible to inmates
of confinement facilities.
[(h) Use fee for "1-800" and "1-888"-type calls. A PTS
provider may impose a set use fee not exceeding $.25 at the point
at which the call is initiated for each "1- 800" or "1-888"-type call
made from a pay telephone, provided that:
[(1) the pay telephone is owned by a local exchange
company or is registered with the commission and certified to be in
compliance with commission rules regarding PTS provision. A PTS
shall register its pay telephones and certify their compliance through
the registration process referenced in subsection (b) of this section;
[(2) the imposition of the use fee is not inconsistent with
federal law;
[(3) the fee is not imposed for any local call, 911 call,
local directory assistance call, or Telecommunications Relay Service
(TRS). Long distance TRS calls charged to calling card or prepaid
debit cards must be provided at rates which do not exceed those that
would apply to a similar non-TRS call made using coin sent-paid
service.
[(4) the fee is not imposed for a call that is covered by
the Telephone Operator Consumer Services Improvement Act of 1990
(47 United States Code Section 226) (for example, a call placed to
the end user’s long distance carrier of choice); and
[(5) the PTS provider causes to be posted on each
pay telephone instrument, in plain sight of the user and in a
manner consistent with existing commission requirements for posting
information, the fact that the surcharge will apply to those calls, as
required by subsection (f)(1)(D) of this section.]
(g)[(i)] Applications for modification of information to be
provided at the pay telephone set and for waivers of the requirement
for access.
(1) The commission may approve applications for mod-
ification of the requirements contained in subsection(e)(2) and
(3)[(f)(2) and (3)] of this section upon showing of good cause by the
PTS provider. The commission shall process applications for modi-
fication using the criteria and procedures set forth in §23.55(d)(4).
(2) The commission may approve waivers to the access
requirements of subsection(d)(3)(B)[(e)(3)(B)] of this section to
prevent fraudulent use of telephone services or for other good cause.
Applications for waiver may be filed by the provider of pay telephone
service. The commission shall process such applications for waiver
using the criteria and procedures set forth in §23.55(i)(3)(B).
(h)[(j)] Fraud protection.
(1) Notwithstanding the provision of §23.55(i)(1)(C)(ii)
that would otherwise require notice to interexchange carriers, an OSP
must not bill the PTS provider for charges for any call billed to a pay
telephone line where the call originated at that pay telephone by use
of "10XXX+0", "10XXX+01", "950-XXXX", or "1-800" or "1-888"
access codes, or where the call(s) originated at that pay telephone and
otherwise reached an operator position, if the originating telephone
line was subscribed to outgoing call screening and the call was placed
after the effective due date of the outgoing call screening service
order.
(2) An OSP or PTS provider that uses automated call
completion technology to complete operator service calls must not
bill charges for any collect or third number billed call to a PTS
provider if the pay telephone line to which the call was billed was
subscribed to incoming call screening and the call was placed after
the effective due date of the incoming call screening service order.
(3) Any calls billed through a certificated telecommunica-
tions utility in violation of paragraphs (1) and (2) of this subsection
must be removed from the PTS provider’s bill by the certificated
telecommunications utility upon identification and verification that
the violation occurred. If it is determined that, at the time of the
violation, the appropriate incoming or outgoing call screening was
available to the OSP or PTS provider that uses automated call com-
pletion technology to complete operator service calls at the time of
the call, the certificated telecommunications utility may return the
charges for said call to the OSP or PTS provider as unbillable.
(4) Any calls billed directly by an OSP or PTS provider
that uses automated call completion technology to complete operator
service calls in violation of paragraph (1) or (2) of this subsection
must be removed from the PTS provider’s bill by the OSP or
PTS provider upon identification. The OSP or PTS provider using
automated call completion technology to complete operator service
22 TexReg 7974 August 19, 1997 Texas Register
calls may request an investigation of such a call by the certificated
telecommunications utility serving the pay telephone to which the
call was billed. If the CTU determines that the appropriate incoming
or outgoing call screening was not available to the OSP or PTS
provider using automated call completion technology to complete
operator service calls at the time of the call, the OSP or PTS
provider may bill the charges for said call to the relevant certificated
telecommunications utility.
(i) [(k)] Responsibilities of CTUs Holding a CCN[Dominant
certificated telecommunications utility responsibilities].
(1) A listing in the local telephone directory, for each pay
telephone, must be provided to any provider of pay telephone service
on request.
(2) PTS [Access for a subscriber of COPTS] must be
available in all exchanges.
(3) Incoming and outgoing call screeningon pay phone
calls must be provided where facilities are available.
(4) Regardless of whether call screening is available, the
CTU [certificated telecommunications utility] will not bill any call,
including, but not limited to, third number billed, collect, "0+" or "0-"
calls, to a number which has been clearly identified to the certificated
telecommunications utility operator at the time of the call attempt
as a pay telephone. The certificated telecommunications utility will
not be responsible for refunds or adjustments of charges for calls
placed through non-certificated telecommunications utilities carrier
operators, except as provided in subsection(h) [(j)] of this section.
(5) The certificated telecommunications utility shall not
initiate a maintenance service call or take any other action in response
to a trouble report on a customer-owned pay telephone until such
time as requested by the pay telephone owner or its agent. The pay
telephone owner must keep the certificated telecommunications utility
advised of the identity of the pay telephone owner or agent authorized
to request a maintenance service call.
(6) Certificated telecommunications utility-provided di-
rectory assistance service must be provided at no charge to all PTS
providers. However, a certificated telecommunications utility is not
required to provide such service to pay telephones accessible to in-
mates of confinement facilities.
(7) The CTU must provide to a PTS provider using auto-
mated call completion technology to complete operator service calls
the same services and information that the CTU provides to interex-
change carriers in §23.55(j)(1) and (2), on the same prices, terms,
and conditions that any interexchange carrier receives from the CTU.
(8) CTUs [DCTUs] must file tariffs to offer direct dialed
international call blocking ("011+" and "10XXX+011+") as facilities
become available.
(j) [(l)] Enforcement of tariff requirements. If aPTS provider
[COPTS subscriber] is in violation of a tariff provision, theCTU
[DCTU] must notify thePTS provider [COPTS subscriber] of the
violation in writing. Such notice must refer to the specific tariff
provisions being violated. The notice must state that thePTS
provider [COPTS subscriber] is subject to disconnection by the
CTU[DCTU] of the instrument(s) in violation of the tariff unless the
PTS provider [COPTS subscriber] corrects the violation and notifies
the CTU [DCTU] in writing, within 20 days of receipt of the notice
of the violation, that the violation has been corrected. TheCTU
[DCTU] may disconnect the instrument(s) that are in violation of
the tariff on or after the 20th day after receipt of the notice by the
PTS provider [COPTS subscriber], if thePTS provider [COPTS
subscriber] did not notify theCTU [DCTU] in writing within 20 days
of receipt of the notice that the violation was corrected. However, if
thePTS provider [COPTS subscriber] has filed a complaint with the
commission regarding the disconnection and has provided theCTU
[DCTU] with a copy of the complaint that indicates that the complaint
has been filed with thecommission[commission’s complaint office]
within 20 days of receipt of the notice of a violation from theCTU
[DCTU], the CTU [DCTU] may not disconnect the instrument(s)
pending resolution of the complaint by the commission.
(k)[(m)] Violation of regulations. The commission may order
disconnection of service for up to one year for repeat violations of
commission rules. A PTS provider who violates commission rules is
also subject to administrative penalties, civil penalties, and injunctive
relief under Subtitle I of the Public Utility Regulatory Act of 1995.
(l)[(n)] Rate structure. CTU [DCTU] rates for wholesale
service [COPTS] must be designed on a flat access line and a
local message usage rate basis. Multi-element measured rates are
prohibited. In areas without measuring capabilities, theCTU [DCTU]
may use a flat rate usage surrogate instead of a per call message rate.
Measurement capabilities are defined as the capability in place to
measure and bill pay telephone usage without incurring unreasonable
expense.
[(o) Average schedule DCTUs. Rates for COPTS provided
by an average schedule DCTU must be based on the average
customer-owned pay telephone rates of four similarly-situated DC-
TUs.]
(m)[(p)] Tracking Reports. A CTU [certificated telecommu-
nications utility] shall report [begin reporting] the number ofPTS
access lines[pay telephones] in serviceby filing a tracking report
[after the 50th pay telephone access line has received service. Co-
operatives and certificated telecommunication utilities with less than
31,000 access lines are exempt from filing pay telephone tracking
reports. Tracking reports must be filed] with the commission onDe-
cember 31 and June 30 of each year, with the first report due on
December 31, 1997[a quarterly basis]. This report must be filed in
the Central Records Office of the commission, and a copyof the re-
port must be delivered to thecommission’s directors[Commission’s
Director] of Industry Analysisand Office of Customer Protection.
[This report must include the following:]
[(1) the number of customer-owned pay telephones in-
stalled and the number of local exchange carrier provided pay tele-
phones installed; and
[(2) the number of customer-owned pay telephones and
local exchange carrier provided pay telephones displaced;]
(n) [(q)] Special assembly tariffs. ACTU [DCTU] with less
than 50 pay telephone lines may providewholesale service[COPTS]
pursuant to existing special assembly tariffs; however, in no event
may a CTU [DCTU] providewholesale PTS[COPTS] to more than
10 [ten] special assembly arrangements. Special assembly rates must
be computed in accordance with this section.CTUs [DCTUs] that
provide wholesale PTS[COPTS] pursuant to special assembly tariffs
must enter into a written agreement with thePTS provider [COPTS
subscriber] that requires theprovider [subscriber] to perform all
functions and obligations specified in subsection(d) [(e)] of this
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section. When a CTU that holds a certificate of convenience and
necessity (CCN) makes its initial filing to offer wholesale PTS,
the application must include the proposed tariff, cost studies or a
commission approved rate for similar services offered by a larger
CTU holding a CCN.
(o) [(r)] Compliance. All CTUs [DCTUs] must file revised
tariffs in compliance with this section within 45 days of the effective
date of this section, or of any amendments thereto.
(p) [(s)] Severability. If any provision of this section or the
application thereof to any person or circumstances is held invalid,
such invalidity shall not affect other provisions or applications of
this section that can be given effect without the invalid provision or
application. It is the intent of the commission that the provisions of
this section are severable.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Public Utility Commission of Texas
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 936–7308
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part III. Texas Alcoholic Beverage Com-
mission
Chapter 45. Advertising and Promotion-All Bev-
erages
Subchapter D. Advertising & Promotion - All
Beverages
16 TAC §45.109
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Alcoholic Beverage Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Alcoholic Beverage Commission proposes the repeal of
§45.109, governing restocking and rotation of alcoholic bever-
ages. This repeal is proposed to allow for replacement of the
current rule with a revised new rule governing the same topic.
Lou Bright, General Counsel, has determined that for the next
five years there will be no fiscal impact on state or local
governments because of the repeal of this rule.
Mr. Bright also has determined that the pubic will benefit by
this action by avoiding duplicative and inconsistent regulations
on the same topic. There is no anticipated economic cost to
persons who have been required to comply with this rule.
Comments should be submitted to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The repeal is proposed under the Alcoholic Beverage Code,
§5.31 which provides the Texas Alcoholic Beverage Commis-
sion with the authority to prescribe and publish rules necessary
to carry out the provisions of the Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §102.20, is af-
fected by this rule.
§45.109. Restocking and Rotation of Alcoholic Beverages.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
The Texas Alcoholic Beverage Commission proposes a new
rule §45.109, governing restocking and rotation of alcoholic
beverages. This new rule is proposed to replace the current
rule found at §45.109
Lou Bright, General Counsel, has determined that for the
first five year period the rule is in effect there will be no
fiscal implications for state or local governments as a result of
enforcing or administering the rule.
Mr. Bright also has determined that the public will benefit by
this action because the proposed rule simplifies and clarifies
current agency regulations on this subject. Agency staff will be
able to more efficiently enforce the rule and persons subject to
the rule will be able to more accurately determine what conduct
complies with and what conduct contravenes the rule. There is
no anticipated cost to persons who are required to comply with
this rule.
Comments should be submitted to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The new rule is proposed under the Alcoholic Beverage Code,
§5.31 which provides the Texas Alcoholic Beverage Commis-
sion with the authority to prescribe and publish rules necessary
to carry out the provisions of the Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §102.20, is af-
fected by this rule.
§45.109. Restocking and Rotation of Alcoholic Beverages.
(a) General.
(1) This rule is enacted pursuant to §102.19 of the
Alcoholic Beverage Code.
(2) This rule applies to members of the manufacturing and
wholesale tiers for all alcoholic beverages.
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(b) Restocking. Members of the wholesale tier may, at retail
premises, stock, rotate and affix prices to alcoholic beverages they
sell, provided products of other industry members are not altered or
disturbed. Rearranging or resetting of all or part of a retailer’s shelves
or displays is prohibited.
(c) Schematics. Members of the manufacturing and whole-
sale tiers may provide shelf plans or schematics to retailers.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
16 TAC §45.110
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Alcoholic Beverage Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Alcoholic Beverage Commission proposes the re-
peal of §45.110, governing practices that may result in exclu-
sion of alcoholic beverages from the market place. This repeal
is proposed to allow for replacement of the current rule with a
new rule governing the same topic.
Lou Bright, General Counsel, has determined that for the five
years following the repeal of this rule there will be no fiscal
impact on state or local government.
Mr. Bright also has determined that the public will benefit by
this action by avoiding duplicative and inconsistent regulations
on the same topic. There is no anticipated economic cost to
persons who have been required to comply with this rule.
Comments should be submitted to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The repeal is proposed under the Alcoholic Beverage Code,
§5.31 which provides the Texas Alcoholic Beverage Commis-
sion with the authority to prescribe and publish rules necessary
to carry out the provisions of the Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §§102.04, 102.07,
102.12, 108.04, 108.06, 109.08, are affected by this rule.
§45.110. Exclusion.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
The Texas Alcoholic Beverage Commission proposes a new
rule §45.110, concerning prohibited methods of providing in-
ducements to retailers. This new rule is proposed to replace
the current rule governing this area, located at §45.110.
Lou Bright, General Counsel, has determined that for the first
five year period the rule is in effect there will be no fiscal
impact on state or local government as a result of enforcing
or administering the rule.
Mr. Bright also has determined that the public will benefit by this
action because the proposed rule defines, in part, the concept
of inducement contained in several provisions of the Alcoholic
Beverage Code. Agency staff will be able to more efficiently
enforce the provisions of the Alcoholic Beverage Code and
persons subject to this regulation will be better able to conform
their conduct to the regulation. There is no anticipated cost to
persons who are required to comply with this rule as proposed.
Comments should be directed to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The rule is proposed under the Alcoholic Beverage Code, §5.31
which provides the Texas Alcoholic Beverage Commission with
the authority to prescribe and publish rules necessary to carry
out the provisions of the Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §§102.04, 102.07,
102.12, 108.04, 108.06, 109.08, are affected by this rule.
§45.110. Inducements.
(a) General. This rule is enacted pursuant to §§102.04,
102.07, 102.12 and 108.06.
(b) This rule applies to members of the manufacturing and
wholesale tiers for all alcoholic beverages.
(c) Inducements. Notwithstanding any other provision of
these rules, practices and patterns of conduct that place retailer
independence at risk constitute an illegal inducement as that term
is used in the Alcoholic Beverage Code. Examples of unlawful
inducements are:
(1) purchasing or renting shelf, floor or warehouse space
from or for a retailer;
(2) requiring a retailer to purchase one product in order
to be allowed to purchase another product at the same time;
(3) providing or purchasing, in whole or in part, any type
of advertising benefitting any specific retailer; or
(4) furnishing entertainment or recreation to retailers or
their agents or employees.
(d) Criteria for determining retailer independence. The
following criteria shall be used as a guideline in determining whether
a practice or pattern of conduct places retailer independence at risk.
The following criteria are not exclusive, nor does a practice need to
meet all criteria in order to constitute an inducement.
PROPOSED RULES August 19, 1997 22 TexReg 7977
(1) The practice restricts or hampers the free economic
choice of a retailer to decide which products to purchase or the
quantity in which to purchase them for sale to consumers.
(2) The retailer is obligated to participate in a program
offered by a member of the manufacturing or wholesale tier in order
to obtain that member’s product.
(3) The retailer has a continuing obligation to purchase or
otherwise promote the industry member’s product.
(4) The retailer has a commitment not to terminate its
relationship with a member of the manufacturing or retail tier with
respect to purchase of that member’s products.
(5) The practice involves a member of the manufacturing
or wholesale tier in the day-to-day operations of the retailer. For
example, the member controls the retailer’s decisions on which brand
of product to purchase, the pricing of products, or the manner in
which the products will be displayed on the retailer’s premises.
(6) The practice is discriminatory in that it is not offered
to all retailers in the local market on the same terms without business
reasons present to justify the difference in treatment.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
Subchapter E. Advertising and Promotion-Malt
Beverages
16 TAC §45.113
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Alcoholic Beverage Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Alcoholic Beverage Commission proposes the re-
peal of §45.113, relaxing certain restrictions on members of the
malt beverages industry contained in the Alcoholic Beverage
Code. This repeal is proposed to allow for replacement of the
current rule with a new rule governing the same topic.
Lou Bright, General Counsel, has determined that for the five
years following the repeal of this rule there will be no fiscal
impact on state or local government.
Mr. Bright also has determined that the public will benefit by
this action by avoiding duplicative and inconsistent regulations
on the same topic. There is no anticipated economic cost to
persons who have been required to comply with this rule.
Comments should be submitted to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The rule is proposed under the Alcoholic Beverage Code, §5.31
and §108.04 which provides the Texas Alcoholic Beverage
Commission with the authority to prescribe and publish rules
necessary to carry out the provisions of the Alcoholic Beverage
Code.
Cross Reference: Alcoholic Beverage Code, §§102.14, 102.15,
108.05, 108.06, are affected by this rule.
§45.113. Relaxation of Certain Restrictions.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
The Texas Alcoholic Beverage Commission proposes a new
rule §45.113, governing gifts, services and sales by members
of the malt beverage industry to retailers and consumers. This
new rule is proposed to replace the current rule found at
§45.113 governing the same topic.
Lou Bright, General Counsel, has determined that for the first
five year period this rule is in effect, there will be no fiscal
impact for state and local government as a result of enforcing
or administering this rule.
Mr. Bright has determined that the public will benefit from this
rule in that it simplifies and clarifies agency regulations on this
subject. Agency staff will be able to more efficiently enforce
the rule and persons subject to the rule will be more able to
conform their conduct to the rule. There is no anticipated cost
to persons who are required to comply with the rule.
Comments should be addressed to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The rule is proposed under the authority of the Alcoholic
Beverage Code, §5.31 and §108.04 which provides the Texas
Alcoholic Beverage Commission with the authority to prescribe
and publish rules necessary to carry out the provisions of the
Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §§102.14, 102.15,
108.05, 108.06, are affected by this rule.
§45.113. Gifts, Services and Sales.
(a) General.
(1) This rule is promulgated pursuant to §108.04 of the
Alcoholic Beverage Code to relax certain restrictions and prohibitions
set forth in §§102.14, 102.15 and 108.06 of the code.
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(2) This rule applies to buyers, sellers and consumers of
beer.
(b) Gifts to Retailers and Consumers. Manufacturers and
distributors may furnish novelty items to retailers and consumers,
and malt beverages to consumers.
(1) Novelty items are things designed to advertise or
promote a specific product or brand. Such items may have a utilitarian
function in addition to product promotion.
(2) Such items may not exceed a value of $1.00 per unit
wholesale cost.
(3) Beer may be purchased for consumers provided that
such beverages are consumed at retail licensed premises in the
presence of the purchaser. Such purchases shall not be excessive,
prearranged, or preannounced. Purchasers must hold an agent’s beer
license.
(4) The administrator may grant specific approval for
sampling tests designed to determine consumer taste preferences. The
administrator may impose such conditions as he/she deems necessary.
(c) Equipment sold to retailers. Manufacturers and distribu-
tors may sell equipment to retailers.
(1) Equipment means items designed for use by a retailer
in the course of normal business operations.
(2) Equipment sold must bear a manufacturer’s logo,
brand or product name.
(3) Equipment may not be sold for less than the manu-
facturer’s or distributor’s cost. Payment must be in cash, paid on or
before delivery.
(d) Signs provided to retailers.
(1) Manufacturers and distributors may furnish, give or
sell signs to retailers.
(2) "Sign" means a thing with no utilitarian purpose other
than the advertisement of a brand or product or the price thereof.
(3) A sign may not be designed for the benefit of a specific
retailer.
(e) Services provided to retailers. Manufacturers and distrib-
utors may:
(1) service and repair equipment and signs furnished or
sold under the provisions of this rule;
(2) organize and construct displays of beer sold by the
manufacturer or distributor. Displays so organized or constructed
must be accessible to the consumer; or
(3) furnish meeting rooms and entertainment to retailers
on premises under the control of the manufacturer or distributor. In
no event shall anything be furnished to retailers except samples of
the manufacturer’s or distributor’s product.
(f) Gifts to unlicensed organizations. Manufacturers and
distributors may donate money, beer, malt liquor or other things of
value to unlicensed civic, religious or charitable organizations.
(1) Beer may only be given for consumption in a wet area.
(2) Advertising of events sponsored by organizations
receiving donations shall include promotion of the organization
sponsor or cause in a manner at least equal to or greater than the
advertising of the industry donor.
(3) Manufacturers and distributors may furnish draft beer
dispensing equipment for use at temporary events, provided that:
(A) such equipment may not be given in exchange for
an exclusive sales privilege;
(B) such equipment may not be furnished to any
temporary licensee or permittee for more than four days in any 10
consecutive days at any one location; and
(C) manufacturers, distributors and their employees
and agents may not serve or dispense malt beverages at temporary
events.
(4) "Unlicensed" means not having a permit or license
authorizing the sale or service of alcoholic beverages.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
Subchapter F. Advertising and Promotion-Liquor
(Distilled Spirits and Wine)
16 TAC §45.117
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Alcoholic Beverage Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Alcoholic Beverage Commission proposes the re-
peal of §45.117, governing prizes, premiums and gifts offered
to consumers by members of the distilled spirits and wine in-
dustries. This repeal is proposed to allow for replacement of
the current rule by a new rule governing the same subject.
Lou Bright, General Counsel, has determined that for the five
years following the repeal of this rule there will be no fiscal
impact on state or local government.
Mr. Bright also has determined that the public will benefit by
this action by avoiding duplicative and inconsistent regulations
on the same topic. There is no anticipated economic cost to
persons who have been required to comply with this rule.
Comments should be submitted to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The repeal is proposed under the Alcoholic Beverage Code,
§§5.31 and 102.07 which provides the Texas Alcoholic Bev-
erage Commission with the authority to prescribe and publish
PROPOSED RULES August 19, 1997 22 TexReg 7979
rules necessary to carry out the provisions of the Alcoholic Bev-
erage Code.
Cross Reference: Alcoholic Beverage Code, §102.07, is af-
fected by this rule.
§45.117. Prizes, Premiums, and Gifts to Consumers
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
The Texas Alcoholic Beverage Commission proposes a new
rule §45.117, governing gifts and advertising specialties that
may be offered by members of the distilled spirits and wine
industries to retailers and consumers. This new rule is proposed
to replace the current rules found at §§45.117, 45.118 and
45.119.
Lou Bright, General Counsel, has determined that for the first
five years this rule is in effect, there will be no fiscal impact
for state or local government as a result of administering or
enforcing this rule.
Mr. Bright also has determined that the public will benefit from
this rule because it simplifies and clarifies agency regulations on
this subject. Agency staff will be able to more efficiently enforce
the rule and persons subject to the rule will be better able to
conform their conduct to its provisions. There is no anticipated
cost to persons who are required to comply with the rule.
Comments should be directed to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The rule is enacted pursuant to the authority of the Alcoholic
Beverage Code, §§5.31 and 102.07 which provides the Texas
Alcoholic Beverage Commission with the authority to prescribe
and publish rules necessary to carry out the provisions of the
Alcoholic Beverage Code.
Cross Reference: Alcoholic Beverage Code, §102.07, is af-
fected by this rule.
§45.117. Gifts and Advertising Specialties.
(a) General.
(1) This rule is enacted pursuant to §§102.07(b),
102.07(d) and 109.58 of the Alcoholic Beverage Code.
(2) This rule applies to buyers, sellers and consumers of
liquor and wine.
(b) Gifts to consumers. Manufacturers and wholesalers may
furnish gifts to consumers.
(1) The gifts shall be offered consistently with the restric-
tions contained in §102.07(d) of the Alcoholic Beverage Code.
(2) The items given may be novelty items of limited value.
Such items shall be designed to promote a specific product or brand
and may have a utilitarian function in addition to product promotion.
(3) Liquor and wine may be purchased for consumers
provided that such beverages are consumed on retail licensed
premises in the presence of the purchaser. Such purchases shall not
be excessive, rearranged, or preannounced. Purchasers must hold an
agent’s permit or manufacturer’s agent’s permit.
(c) Gifts to Retailers. Manufacturers and wholesalers may
furnish advertising specialities to retailers.
(1) Advertising specialities are things designed to adver-
tise or promote a specific product or brand. Such items may have a
utilitarian function in addition to product promotion.
(2) The total cost of all advertising specialties furnished to
a retailer shall not exceed $78.00 per brand per calendar year. Dollar
limitations may not be pooled to provide a retailer with advertising
specialties in excess of the maximum permitted under this subsection.
(d) Service provided to retailer. Manufacturers and whole-
salers may:
(1) service and repair items furnished to retailers under
the provisions of this rule; and
(2) organize and construct displays of liquor and wine
sold by the manufacturer or wholesaler. Displays so organized or
constructed must be accessible to the consumer.
(e) Gifts to Unlicensed Organizations. Manufacturers and
wholesalers may donate money, liquor, wine, or other things of value
to unlicensed civic, religious, or charitable organizations.
(1) Liquor or wine may only be given for consumption in
wet areas.
(2) Advertising of events sponsored by organizations
receiving donations shall include promotion of the organization
sponsor or cause in a manner at least equal to or greater than the
advertising of the industry donor.
(3) "Unlicensed" means not having a permit or license
authorizing the sale or service of alcoholic beverages.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
16 TAC §45.118
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Alcoholic Beverage Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
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The Texas Alcoholic Beverage Commission proposes the re-
peal §45.118, governing advertising specialties furnished to re-
tailers offered to consumers by members of the distilled spirits
and wine industries. This repeal is proposed to allow for re-
placement of the current rule by a new rule governing the same
subject.
Lou Bright, General Counsel, has determined that for the five
years following the repeal of this rule there will be no fiscal
impact on state or local government.
Mr. Bright also has determined that the public will benefit by
this action by avoiding duplicative and inconsistent regulations
on the same topic. There is no anticipated economic cost to
persons who have been required to comply with this rule.
Comments should be submitted to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The repeal is proposed under the Alcoholic Beverage Code,
§§5.31 and 102.07 which provides the Texas Alcoholic Bev-
erage Commission with the authority to prescribe and publish
rules necessary to carry out the provisions of the Alcoholic Bev-
erage Code.
Cross Reference: Alcoholic Beverage Code, §102.07, is af-
fected by this rule.
§45.118. Advertising Specialties Furnished to Retailers.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
16 TAC §45.119
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Alcoholic Beverage Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Alcoholic Beverage Commission proposes the re-
peal of §45.119, governing relaxation of certain restrictions of-
fered to consumers by members of the distilled spirits and wine
industries. This repeal is proposed to allow for replacement of
the current rule by a new rule governing the same subject.
Lou Bright, General Counsel, has determined that for the five
years following the repeal of this rule there will be no fiscal
impact on state or local government.
Mr. Bright also has determined that the public will benefit by
this action by avoiding duplicative and inconsistent regulations
on the same topic. There is no anticipated economic cost to
persons who have been required to comply with this rule.
Comments should be submitted to Lou Bright, General Coun-
sel, Texas Alcoholic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711.
The repeal is proposed under the Alcoholic Beverage Code,
§§5.31 and 102.07 which provides the Texas Alcoholic Bev-
erage Commission with the authority to prescribe and publish
rules necessary to carry out the provisions of the Alcoholic Bev-
erage Code.
Cross Reference: Alcoholic Beverage Code, §102.07, is af-
fected by this rule.
§45.119. Relaxation of Certain Restrictions (Liquor and Wine).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
Part XVIII. Texas State Board of Podi-
atric Medical Examiners
Chapter 382. Podiatric Medical Technicians
22 TAC §382.1
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas State Board of Podiatric Medical Examiners or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The Texas State Board of Podiatric Medical Examiners pro-
poses a repeal of §382.1. The repeal is being proposed due
to changes in the Texas Department of Health rules for per-
sons performing radiologic procedures. New rules are being
proposed at this time.
Allen M. Hymans, Executive Director, has determined that for
each year of the first five years the sections are in effect,
there will be no fiscal implications as a result of enforcing or
administering the sections.
Mr. Hymans also has determined that for each year for the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be specific training that
must be completed before a person can perform radiologic
procedures. The increase for the technician to renew their
registration will be $10.00.
Comments on or about the proposal may be submitted to Janie
Alonzo, Staff Services Officer I, Texas State Board of Podiatric
Medical Examiners, P.O. Box 12216, Austin, Texas 78711-
2216.
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The repeal is proposed under Texas Civil Statutes, Article
4568(j), which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt all reasonable or
necessary rules, regulations, and by- laws not inconsistent with
the law regulating the practice of podiatric medicine, the laws of
this state, or of the United States; to govern its proceedings and
activities, the regulation of the practice of podiatric medicine,
and the enforcement of the law regulating the practice of
podiatric medicine. Rule to be repealed.
§382.1. Registration of Podiatric Medical Radiologic Technologists.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710244
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 305–7000
♦ ♦ ♦
22 TAC §§382.1–382.6
The Texas State Board of Podiatric Medical Examiners pro-
poses new §§382.1-382.6, concerning Podiatric Medical Radi-
ologic Technicians. The new rules are being proposed to allow
for the changes in the Texas Department of Health rules for
persons performing radiologic procedures.
Allen M. Hymans, Executive Director, has determined that for
each year of the first five years the sections are in effect,
there will be no fiscal implications as a result of enforcing or
administering the sections.
Mr. Hymans also has determined that for each year for the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be specific training that
must be completed before a person can perform radiologic
procedures. The increase for the technician to renew their
registration will be $10.00.
Comments on or about the proposal may be submitted to Janie
Alonzo, Staff Services Officer I, Texas State Board of Podiatric
Medical Examiners, P.O. Box 12216, Austin, Texas 78711-
2216.
The new rules are proposed under Texas Civil Statutes, Article
4568(j), which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt all reasonable or
necessary rules, regulations, and by-laws not inconsistent with
the law regulating the practice of podiatric medicine, the laws of
this state, or of the United States; to govern its proceedings and
activities, the regulation of the practice of podiatric medicine,
and the enforcement of the law regulating the practice of
podiatric medicine.
§382.1. Purpose.
The purpose of these rules is to implement the provisions of the Med-
ical Radiologic Technologist Certification Act, Texas Civil Statutes,
Article 4512m, applicable to non-certified radiologic technicians or
non-certified technicians.
§382.2. Definitions.
The following words or terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Board-The Texas State Board of Podiatric Medical Examiners
CME-continuing medical education Non-certified podiatric medical
technician or registrant - A person who:
(A) has completed a training program approved by the
Texas Department of Health and the Board by January 1, 1988;
however, if the person is employed after January 1, 1998, the training
program approved by the TDH and the Board shall be completed
prior to the person performing podiatric radiological procedures for
any podiatric medical purpose;
(B) is registered with the Board.
Supervision-Responsibility for the control of quality, radiation safety
and protection, and technical aspects of the application of ionizing
radiation to the foot and ankle for production of standard radiographs
utilized in podiatric medicine for diagnostic purposes.
TDH-The Texas Department of Health.
TRCR-Texas Regulations for Control of Radiation, 25 TAC, Chapter
289. The regulations are available from the Standards Branch, Bureau
of Radiation Control, Texas Department of Health or from the Board
office.
§382.3. Registration.
(a) Any person performing podiatric radiological procedures
as defined in §382.4 of this chapter (relating to non-certified podiatric
technician’s scope of practice), under the supervision of a licensed
Texas podiatric physician must be registered with the Board.
(b) This section does not apply to persons certified by TDH
under the Medical Radiologic Technologist Certification Act.
(c) An applicant shall make application for registration with
the Board, which includes a list of the applicants’ supervising
podiatric physician(s). Multiple podiatric physicians may be listed
on a single application form. Each podiatric physician will have
equal rights and responsibility to supervise a particular non-certified
podiatric medical technician.
(d) Applicant shall:
(1) Receive training and instruction as set out in 25 TAC,
§143.17 (relating to Mandatory Training Programs for Non-Certified
Technicians) and/or 25 TAC, §143.20 (relating to Alternate Training
Requirements). Proof of successful completion of mandatory training
must be provided (copy of certificate) to the Board upon application;
and
(2) be 18 years of age or older.
(e) Applicant must pay appropriate fee established by the
Board as defined in Section 379.1 of this chapter (relating to Fees)
at the time of application.
§382.4. Non-Certified Podiatric Technician’s Scope of Practice.
(a) A registrant may perform only foot and ankle radiological
procedures utilizing standard film or film screen in combinations
and radiographic equipment designed for foot and ankle radiological
procedures for the practice of podiatric medicine.
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(b) A registrant shall perform radiological procedures only
under the supervision of a podiatric physician physically present on
the premises.
(c) All registrants must comply with the safety rules of
the TDH relating to the control of radiation as set forth in that
department’s document titled, “Texas Regulations for Control of
Radiation”.
§382.5. Annual Renewal.
(a) Registrants shall renew the registration annually by sub-
mitting a registration application, paying a fee, as specified by the
Board, to the Board by cashier’s check or money order.
(b) Registrants shall successfully complete four (4) hours
of continuing medical education annually in podiatric radiology
technology and safety as approved by the Board.
(c) If the annual registration fee and proof of mandatory CME
(copy of certificate) is not received on or prior to the expiration date
of the registration, the following penalty will be imposed:
(1) one (1) to ninety (90) days late - $5.00 plus the annual
registration fee;
(2) over ninety (90) days late - registration may not be
renewed. The person may obtain a new registration by complying
with the requirements and procedures for obtaining an original
certification.
(d) Registrants shall inform the Board of any address change
or change of supervising podiatric physician within two (2) weeks.
§382.6. Suspension, Revocation, or Non-renewal of Registration.
(a) The Board may refuse to issue or renew a registration
to an applicant and may take any disciplinary action against a non-
certified podiatric medical technician who:
(1) violates the Podiatric Medical Practice Act, the Rules
of the Board, an order of the Board previously entered in a
disciplinary proceeding, or an order to comply with a subpoena issued
by the Board;
(2) violates the Medical Radiologic Technologist Certifi-
cation Act, or the Rules promulgated by the TDH;
(3) violates the Rules of the TDH for Control of Radia-
tion;
(4) obtains, attempts to obtain, or uses a registration by
bribery or fraud;
(5) engages in unprofessional conduct, including but not
limited to, conviction of a crime, commission of any act that is in
violation of the laws of the State of Texas if the act is connected
with provision of health care, and commission of an act of moral
turpitude;
(6) develops or has an incapacity that prevents the practice
of podiatric radiologic technology with reasonable skill, competence,
and safety to the public as a result of:
(A) an illness;
(B) drug or alcohol dependency; or habitual use of
drugs or intoxicating liquors; or
(C) another physical or mental condition;
(7) fails to practice as a non-certified podiatric technician
in an acceptable manner consistent with public health and welfare;
(8) has disciplinary action taken against a certification,
permit, or registration as a non-certified podiatric technician in
another state, or by another regulatory agency;
(9) engages in acts requiring registration under these rules
without a current registration from the Board;
(10) has had a registration revoked, suspended, or has
received disciplinary action.
(b) The Board may suspend, revoke, or refuse to issue or
renew the registration of a non-certified podiatric technician, upon
finding that a non-certified podiatric technician has committed any
offense listed in this section.
(c) The applicant may seek a hearing under the Administra-
tive Procedure Act.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710245
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 305–7000
♦ ♦ ♦
TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 11. Health Maintenance Organizations
The Texas Department of Insurance proposes the repeal of
§§11.305, 11.901, 11.1103, 11.1500-11.1502, and 11.1600-
11.1603, concerning health maintenance organizations. The
repeal of these sections is necessary because the sections are
no longer necessary. Section 11.305 (relating to Regulatory
Requirements for an HMO Subsequent to Issuance of a Cer-
tificate of Authority) is no longer necessary because provisions
related to site visits are covered in other sections of the HMO
rules. Section 11.901 (relating to Health Department May Re-
quest Additional Information or Make Additional Requirements)
is no longer necessary because new amendments to Insurance
Code, Article 20A.05 enacted by the 75th Legislature in Senate
Bill 385 remove the responsibilities of the Texas Department
of Health regarding the certification and regulation of HMOs.
Sections 11.1103 (relating to Continuity of Treatment Agree-
ments), 11.1500 (relating to Retaliation), 11.1501 (relating to
Prohibited Payments), 11.1502 (relating to Indemnification of
HMO), 11.1600 (relating to Information to Prospective Group
Contract Holders and Enrollees), 11.1601 (relating to Admis-
sions and Termination of Physicians and Providers), 11.1602
(relating to Primary Care), and 11.1603 (relating to Capitation)
are no longer necessary because these sections have been en-
acted in substance, with or without changes, by the 75th Leg-
islature in Senate Bill 385.
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Leah Rummel, deputy commissioner, HMO/URA/QA Group,
has determined that for each year of the first five years that
the proposed repeal of these sections will be in effect there will
be no fiscal impact on state or local government as a result of
enforcing or administering the proposal. There will be no effect
on local employment or local economy.
Ms. Rummel has also determined that for each year the
proposed repeal of these sections is in effect, the public
benefit anticipated as a result of the sections is a reduction in
unnecessary rules relating to health maintenance organizations.
There will be no economic costs to any persons required to
comply with the proposed repeal of these sections.
Comments on the proposal must be submitted within 30 days
after publication of the proposed repeal in the Texas Register
to Caroline Scott, Chief Clerk, Mail Code 113-2A, Texas
Department of Insurance, P. O. Box 149104, Austin, Texas,
78714-9104. An additional copy of the comment should be
submitted to Leah Rummel, Deputy Commissioner, HMO/URA/
QA Group, Mail Code 108-6A, Texas Department of Insurance,
P. O. Box 149104, Austin, Texas, 78714-9104. Any request for
a public hearing on this proposal should be submitted separately
to the Office of the Chief Clerk.
Subchapter D. Regulatory Requirements for an
HMO Subsequent to Issuance of a Certificate of
Authority
28 TAC §11.305
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Insurance Code, Articles
20A.22 and 1.03A. Article 20A.22 provides that the Commis-
sioner of Insurance may promulgate such reasonable rules and
regulations as are necessary and proper to carry out the provi-
sions of the Health Maintenance Organization Act. Article 1.03A
provides that the Commissioner of Insurance may adopt rules
and regulations to execute the duties and functions of the Texas
Department of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Articles 20A.12 and 20A.17.
§11.305. Site Visits.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710437
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter J. Requirement of the Texas Depart-
ment of Health
28 TAC §11.901
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Insurance Code, Articles
20A.22 and 1.03A. Article 20A.22 provides that the Commis-
sioner of Insurance may promulgate such reasonable rules and
regulations as are necessary and proper to carry out the provi-
sions of the Health Maintenance Organization Act. Article 1.03A
provides that the Commissioner of Insurance may adopt rules
and regulations to execute the duties and functions of the Texas
Department of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Article 20A.05
§11.90l. Health Department May Request Additional Information
or Make Additional Requirements.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710438
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter L. Standard Language for Mandatory
and Other Provisions
28 TAC §11.1103
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Insurance Code, Articles
20A.22 and 1.03A. Article 20A.22 provides that the Commis-
sioner of Insurance may promulgate such reasonable rules and
regulations as are necessary and proper to carry out the provi-
sions of the Health Maintenance Organization Act. Article 1.03A
provides that the Commissioner of Insurance may adopt rules
and regulations to execute the duties and functions of the Texas
Department of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Article 20A.18A(c).
§11.1103. Continuity of Treatment Agreements.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
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TRD-9710439
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter P. Prohibited Practices
28 TAC §§11.1500-11.1502
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Insurance Code, Articles
20A.22 and 1.03A. Article 20A.22 provides that the Commis-
sioner of Insurance may promulgate such reasonable rules and
regulations as are necessary and proper to carry out the provi-
sions of the Health Maintenance Organization Act. Article 1.03A
provides that the Commissioner of Insurance may adopt rules
and regulations to execute the duties and functions of the Texas
Department of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: §11.1500-
Insurance Code, Article 20A.14(j) and (k); §11.1501-Insurance




§11.1502. Indemnification of HMO.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710440
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter Q. Other Requirements
28 TAC §§11.1600-11.1603
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Insurance Code, Articles
20A.22 and 1.03A. Article 20A.22 provides that the Commis-
sioner of Insurance may promulgate such reasonable rules and
regulations as are necessary and proper to carry out the provi-
sions of the Health Maintenance Organization Act. Article 1.03A
provides that the Commissioner of Insurance may adopt rules
and regulations to execute the duties and functions of the Texas
Department of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: §11.1600 -
Insurance Code, Article 20A.11; §11.1601 - Insurance Code,
Article 20A.18A(a)-(b); §11.1602 and §11.1603 - Insurance
Code, Article 20A.18A(e).
§11.1600. Information to Prospective Group Contract Holders and
Enrollees.
§11.1601. Admissions and Terminations of Physicians and
Providers.
§11.1602. Primary Care Selection.
§11.1603. Capitation.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710441
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Chapter
The Texas Department of Insurance proposes amendments
and new sections to Chapter 11, concerning health mainte-
nance organizations, by amending §§11.1-11.2, 11.203-11.206,
11.301, 11.303-11.304, 11.306, 11.1102 and 11.1604 and
adding §11.1606, Subchapter T, §§11.1901-11.1903 and Sub-
chapter U, 11.2001-11.2006. These proposed amendments
and new sections are necessary to implement legislation en-
acted by the 75th Legislature in Senate Bill 385 and to delete un-
necessary provisions which are codified in the Insurance Code,
Chapter 20A. Senate Bill 385, in part, established the transfer of
health maintenance organization quality of care regulation from
the Texas Board of Health to the Commissioner of Insurance
and codified patient protection rules adopted by the Commis-
sioner of Insurance and Texas Board of Health in accordance
with the Governor’s veto proclamation message of the Patient
Protection Act of 1995. Parts of sections adopted by the Texas
Board of Health, at Title 25, Chapter 119 of this code (relating to
health maintenance organization rules of the Texas Department
of Health) are proposed as amendments and new sections to
Chapter 11 of this title with changes to facilitate ease of ad-
ministration and readability. These proposed amendments and
new sections provide for the transfer of health maintenance or-
ganization quality of care regulation from the Texas Board of
Health to the Commissioner of Insurance. In addition, the pro-
posal deletes parts of sections which are now codified. Simul-
taneous to this notice of the proposed amendments and new
sections to Chapter 11, the department is proposing the repeal
of §§11.305, 11.901, 11.1103, 11.1500-11.1502 and 11.1600-
11.1603. Notice of the proposed repeal is published elsewhere
in this issue of the Texas Register.
Proposed §§11.1(2) and (3), 11.203-11.205, 11.303 and 11.304
delete references to the State Board of Health and Texas De-
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partment of Health, as appropriate. Proposed §11.1 deletes
paragraph (4) (relating to Cause of Action) because sections
referenced in §11.1(4) are proposed as deletions or repeals.
Proposed §11.2(b)(9), (12), (15), (22), (24)-(27), (31) and (34)
incorporate definitions of credentials, general hospital, pathol-
ogy services, psychiatric hospital, quality improvement, refer-
ence laboratory, reference laboratory specimen procurement
services, referral specialists, special hospital, and utilization re-
view, respectively, adopted by the Texas Board of Health under
§119.1 of Title 25 of this code (relating to health maintenance
organization rules). Proposed §11.2 deletes paragraphs (6),
(11), (14), (16), (20), and (24)-(26), definitions of capitation,
emergency care, HMO delivery network, person, physician,
prospective enrollee, provider, and provider HMO, respectively,
because these definitions are codified under Insurance Code,
Article 20A.02 and no longer necessary. Proposed §11.204
makes conforming language changes in accordance with Sen-
ate Bill 385 in paragraphs (17)-(20). Proposed §11.205 adds
a list of documents which, under Texas Department of Health
rules, must be available for inspection at the time of an ex-
amination at HMO administrative offices, and deletes existing
language which is not in accordance with Texas Department of
Health rules. Proposed §11.206 deletes unnecessary language
to conform with implementation of Senate Bill 385. Proposed
§§11.301 and 11.303 make conforming changes necessary to
implement Senate Bill 385. Proposed §11.303 also incorpo-
rates, in part, rules relating to health maintenance organiza-
tions adopted by the Texas Board of Health under §119.3 of
Title 25 of this code. Proposed §11.304 makes conforming
changes necessary to establish transfer of regulatory oversight
from the Texas Board of Health to the Commissioner of In-
surance and from the Texas Department of Insurance to the
comptroller concerning premium and maintenance tax matters.
Proposed §11.306 deletes reference to the State Board of In-
surance. Proposed §11.1102 makes a conforming change to
reflect a change in the citation for the definition of "uncovered
expenses" in Senate Bill 385. Proposed §11.1604 makes con-
forming changes to establish removal of the authority of the
Texas Department of Health. Several Texas Department of
Health rules, located in Title 25 of this code, have been pro-
posed in these sections to promote continuity of regulation of
the quality of care function. This proposal incorporates the ma-
jority of the language of these Texas Department of Health rules
with some changes regarding the quality of care function as
follows: §119.21 is proposed §11.1606, §119.22 is proposed
§11.1901, §119.23 is proposed §11.1902, §119.24 is proposed
§11.1903, §119.51 is proposed §11.2001, §119.52 is proposed
§11.2003, §119.53 is proposed §11.2003, §119.54 is proposed
§11.2004, §119.55 is proposed §11.2005, and §119.56 is pro-
posed §11.2006. Changes appropriate to incorporate Senate
Bill 385 and transfer the function to the Texas Department of
Insurance have been made to the Texas Department of Health
rules to comply with the statute.
Leah Rummel, deputy commissioner, HMO/URA/QA Group,
has determined that for each year of the first five years that the
proposed sections are in effect, there will be no additional fiscal
impact on state or local government as a result of enforcing
or administering the sections. Any costs to state government
are as a result of the enactment of Senate Bill 385 and not
as a result of these sections. There will be no effect on local
employment or local economy.
Ms. Rummel has also determined that for each year the
proposed sections are in effect, the public benefit anticipated
as a result of these sections is improved continuity of effective
and efficient regulation of health maintenance organizations
including continued regulation of the availability, accessibility,
quality of care, and continuity of health care services provided
by health maintenance organizations since only one state
agency will be regulating these functions rather than two
separate agencies. The majority of the costs to comply
with these proposed sections are the result of the legislative
enactment of Senate Bill 385. Ms. Rummel does not anticipate
any additional costs to comply with the proposal since the
HMOs have had to comply with these or similar requirements
previously as Texas Department of Health rules and this
proposal does not require the HMOs to do anything which they
haven’t previously been required to do. On the basis of cost per
hour of labor, there will be no difference in cost of compliance
between small businesses and large businesses.
Comments on the proposal must be submitted within 30 days
after publication of the proposed section in the Texas Register
to Caroline Scott, Chief Clerk, Mail Code 113-2A, Texas
Department of Insurance, P. O. Box 149104, Austin, Texas,
78714-9104. An additional copy of the comment is to be
submitted to Leah Rummel, Deputy Commissioner, HMO/URA/
QA Group, Mail Code 108-6A, Texas Department of Insurance,
P. O. Box 149104, Austin, Texas, 78714-9104. Any request for
a public hearing on this proposal should be submitted separately
to the Office of the Chief Clerk.
Subchapter A. General Provisions
28 TAC §11.1, §11.2
The amendments are proposed under the Insurance Code,
Chapter 20A (as amended by the 75th Legislature in Senate
Bill 385) and Article 1.03A. Insurance Code, Article 20A.22(a)
provides that the commissioner may promulgate rules and
regulations as are necessary and proper to carry out the
provisions of the HMO Act (Insurance Code, Chapter 20A).
Article 20A.22(b) provides, in part, that the commissioner
is specifically authorized to promulgate rules to ensure that
enrollees have adequate access to health care services and
to establish mileage requirements for primary and specialty
care and maximum travel times. Article 20A.04(b) provides that
the commissioner may promulgate such reasonable rules and
regulations as it deems necessary to the proper administration
of the HMO Act to require a health maintenance organization,
subsequent to receiving its certificate of authority, to submit the
modifications or amendments to the operations or documents
submitted upon application for a certificate of authority to the
commissioner, either for his approval or for information only,
prior to the effectuation of the modification or amendment
or to require the health maintenance organization to indicate
the modifications to the commissioner at the time of the next
site visit or examination. Article 20A.05(b) sets forth the
determinations the commissioner must make prior to granting a
certificate of authority to an HMO. Article 20A.37 provides that
the commissioner by rule may establish minimum standards and
requirements for ongoing internal quality assurance programs
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for health maintenance organizations, including but not limited
to standards for assuring availability, accessibility, quality, and
continuity of care. Article 1.03A provides that the Commissioner
of Insurance may adopt rules necessary for the conduct and
execution of the duties and functions of the Texas Department
of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Chapter 20A, Articles 20A.22, 20A.04, 20A.05, 20A.11,
20A.33, 20A.37.
§11.1. Purpose and Scope.
This chapter implements the Texas Health Maintenance Organization
Act, Senate Bill 180, enacted by Acts, 1975, 64th Legislature, Chapter
214, Pages 514-530, first effective December 1, 1975, as amended,
codified as the Texas Insurance Code, Chapter 20A.
(1) (No change.)
(2) Effect of rules. The sections in this chapter are
prescribed to govern the performance of appropriate statutory and
regulatory functions and are not to be construed as limitations upon
the exercise of statutory authority by [the State Board of Insurance,]
the commissioner of insurance[, or the Texas Department of Health].
(3) Violation of rules. A violation of the lawful rules,
regulations, or orders of the commissioner [or board] made pursuant
to this chapter constitutes a violation of the Texas Health Maintenance
Organization Act.
[(4) Cause of action. Subchapter C, §11.204 (17)-(20) of
this title (relating to Contents); Subchapter D, §11.301 (4)(L) and
(M) and (5)(I) and (J) of this title (relating to Filing Requirements);
Subchapter L, §11.1103 of this title (relating to Continuity of
Treatment Agreements); Subchapter P, §11.1500 of this title (relating
to Retaliation), and Subchapter Q, §11.1600 of this title (relating to
Information to Prospective Group Contract Holders and Enrollees),
§11.1601 of this title (relating to Admission and Termination of
Physicians and Providers), §11.1602 of this title (relating to Primary
Care Selection) and §11.1603 of this title of this title (relating to
Capitation) do not create a private cause of action for damages or
create a standard of care, obligation or duty that provides a basis
for a private cause of action. Nor do these sections or subchapters
abrogate a statutory or common law cause of action, administrative
remedy or defense otherwise available.]
§11.2. Definitions.
(a) (No change.)
(b) The following words and terms, when used in this
chapter, shall have the following meanings, unless the context clearly
indicates otherwise.
(1)-(5) (No change.)
(6) [Capitation–A method of compensation to a physician
or provider based on a predetermined payment per enrollee for a
specified period of time for certain enrollees in exchange for arranging
for or providing a defined set of covered health care services to such
enrollees for a specified period of time, regardless of the amount of
services actually provided.]
[(7)] Code–The Texas Insurance Code, 1951, as
amended.
(7) [(8)] Contract holder–An individual or organization
to which an individual or group contract for health care services has
been issued.
(8) [(9)] Copayment–An additional charge to an enrollee
for a service which is not fully prepaid.
(9) Credentials–Certificates, diplomas, licenses or
other written documentation which establishes proof of training,
education, and experience in a field of expertise.
(10) (No change.)
(11) [Emergency Care–As defined in the Insurance Code,
Article 20A.02(t). Bona fide emergency services provided after the
sudden onset of a medical condition manifesting itself by acute
symptoms of sufficient severity, including severe pain, such that the
absence of immediate medical attention could reasonably be expected
to result in:
[(A) placing the patient’s health in serious jeopardy
[(B) serious impairment to bodily functions; or
[(C) serious dysfunction of any bodily organ or part.]
[(12)] Excess surplus–The surplus that is in excess of
the minimum surplus required by the Insurance Code, Article 20A.13,
excluding from surplus those assets a health maintenance organization
finds necessary for its operations as set forth in §11.803(5) of this
title (relating to Investments, Loans and Other Assets).
(12) General hospital–An establishment that:
(A) offers services, facilities, and beds for use for
more than 24 hours for two or more unrelated individuals requir-
ing diagnosis, treatment, or care for illness, injury, deformity,
abnormality, or pregnancy; and
(B) regularly maintains, at a minimum, clinical
laboratory services, diagnostic X-ray services, treatment facilities
including surgery or obstetrical care or both, and other definitive
medical or surgical treatment of similar extent.
(13) (No change.)
(14) [HMO delivery network - A health care delivery
system in which an HMO arranges for health care services directly
through contracts and subcontracts with providers, physicians, other
HMOs and approved nonprofit health care corporations.]
[(15)] Out of area benefits–The benefits that the HMO
covers when its members are outside the geographical limits of the
HMO service area.
(15) Pathology services–A laboratory which has
the capability of evaluating tissue specimens for diagnoses in
histopathology, oral pathology, or cytology.
(16) [Person - Any natural or artificial person, including,
but not limited to , individuals, partnerships, associations, organi-
zations, trusts, hospital districts, limited liability companies, limited
liability partnerships, or corporations.]
[(17)] Pharmaceutical services–Services, including dis-
pensing prescription drugs, as defined in the Pharmacy Act, Texas
Civil Statutes, Article 4542a-1 §5 that are ordinarily and customarily
rendered by a pharmacy or pharmacist licensed to practice pharmacy
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under the Pharmacy Act, Texas Civil Statutes, Article 4542a-1. The
term does not include mail order services.
(17) [(18)] Pharmacist–A person licensed to practice
pharmacy under the Pharmacy Act, Texas Civil Statutes, Article
4542a-1.
(18) [(19)] Pharmacy–A facility licensed under the Phar-
macy Act, Vernon’s Texas Civil Statutes, Article 4542a-1, § 29.
[(20) Physician - Consists of the following:
[(A) an individual licensed to practice medicine in
this state;
[(B) a professional association organized under the
Texas Professional Association Act (Article 1528f, Vernon’s Texas
Civil Statutes) or a nonprofit health corporation certified under
Section 5.01, Medical Practice Act (Article 4495b, Vernon’s Texas
Civil Statutes); or,
[(C) another person, as defined in paragraph (16) of
this subsection, wholly owned by physicians.]
(19) [(21)] Premium–The prospectively determined
charge that is paid by or on behalf of a subscriber for specified
health services.
(20) [(22)] Primary care physician or primary care
provider–A physician or provider who is responsible for providing
initial and primary care to patients, maintaining the continuity of
patient care, and initiating referral for care.
(21) [(23)] Primary HMO–An HMO that contracts di-
rectly with, and issues an evidence of coverage to, individuals or or-
ganizations for the primary HMO to arrange for or provide a health
care plan or a single health care service plan to enrollees on a prepaid
basis.
[(24) Prospective Enrollee – In the case of a member
of a group, an HMO, an individual eligible for enrollment in an
HMO purchased through that individual’s group. In the case of
an individual who is not a member of a group or whose group
has not purchased or does not intend to purchase an HMO plan,
"prospective enrollee" means an individual who has expressed an
interest in purchasing individual HMO coverage and who is eligible
for coverage by the HMO.]
[(25) Provider - Consists of the following:
[(A) any person, as defined in paragraph (16) of this
subsection, other than a physician, including a licensed doctor of
chiropractic, registered nurse, pharmacist, optometrist, pharmacy,
hospital, or other institution or organization or person that is licensed
or otherwise authorized to provide a health care service is this state;
[(B) a person, as defined in paragraph (16) of this
section, who is wholly owned or controlled by a provider or by a
group of providers who are licensed to provide the same health care
service; or,
[(C) a person, as defined in paragraph (16) of this
subsection, who is wholly owned or controlled by one or more
hospitals and physicians, including a physician hospital organization.]
[(26) Provider HMO–An HMO that contracts directly or
indirectly, through contracts or subcontracts, with a primary HMO to
provide or arrange to provide health care services on behalf of the
primary HMO within an HMO delivery network.]
(22) Psychiatric hospital–A hospital which offers in-
patient services, including treatment, facilities, and beds for use
beyond 24 hours, for the primary purpose of providing psychi-
atric assessment and diagnostic services and psychiatric inpatient
care and treatment for mental illness. Such services must be more
intensive than room, board, personal services, and general medi-
cal and nursing care. Although substance abuse services may be
offered, a majority of beds must be dedicated to the treatment of
mental illness in adults and children.
(23) [(27)] Qualified HMO–An entity which has been
federally approved under Title XIII of the Public Health Service Act,
Public Law 93-222, as amended.
(24) Quality improvement–An approach to the con-
tinuous study and improvement within an organization where
opportunities to improve care and service are found primarily
by examining the systems and processes by which care and ser-
vices are provided.
(25) Reference laboratory–A laboratory that accepts
specimens for testing from outside sources. A reference labo-
ratory does not have an in-house patient population to provide
services to; their business depends on referrals from other labora-
tories or entities. Health maintenance organizations may contract
with a reference laboratory to provide clinical diagnostic services
to their enrollees.
(26) Reference laboratory specimen procurement
services–The operation utilized by the reference laboratory to
pick up the lab specimens from the client offices or referring
labs, etc. for delivery to the reference laboratory for testing and
reporting.
(27) Referral specialists (other than primary care)–
Specialists who set themselves apart from the primary care
physician or primary single service provider through specialized
training and education in a health care discipline.
(28)-(30) (No change).
(31) Special hospital– An establishment that:
(A) offers services, facilities, and beds for use for
more than 24 hours for two or more unrelated individuals who
are regularly admitted, treated, and discharged and who require
services more intensive than room, board, personal services, and
general nursing care;
(B) has clinical laboratory facilities, diagnostic X-
ray facilities, treatment facilities, or other definitive medical
treatment;
(C) has a medical staff in regular attendance; and
(D) maintains records of the clinical work per-
formed for each patient.
(32) [(31)] Subscriber–If nongroup coverage, the person
who is the policyholder and is responsible for payment of premiums
to the HMO; or if group coverage, the person who is the certificate
holder and whose employment or other status, except for family
dependency, is the basis for eligibility for membership in the HMO.
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(33) [(32)] Surplus–The admitted assets minus uncovered
liabilities.
(34) Utilization review–A system for prospective or
concurrent review of the medical necessity and appropriateness
of health care services being provided or proposed to be provided
to an individual within this state. Utilization review shall not
include elective requests for clarification of coverage.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710430
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter C. Application for Certificate of Au-
thority
28 TAC §§11.203-11.206
The amendments are proposed under the Insurance Code,
Chapter 20A (as amended by the 75th Legislature in Senate
Bill 385) and Article 1.03A. Insurance Code, Article 20A.22(a)
provides that the commissioner may promulgate rules and
regulations as are necessary and proper to carry out the
provisions of the HMO Act (Insurance Code, Chapter 20A).
Article 20A.22(b) provides, in part, that the commissioner
is specifically authorized to promulgate rules to ensure that
enrollees have adequate access to health care services and
to establish mileage requirements for primary and specialty
care and maximum travel times. Article 20A.04(b) provides that
the commissioner may promulgate such reasonable rules and
regulations as it deems necessary to the proper administration
of the HMO Act to require a health maintenance organization,
subsequent to receiving its certificate of authority, to submit the
modifications or amendments to the operations or documents
submitted upon application for a certificate of authority to the
commissioner, either for his approval or for information only,
prior to the effectuation of the modification or amendment
or to require the health maintenance organization to indicate
the modifications to the commissioner at the time of the next
site visit or examination. Article 20A.05(b) sets forth the
determinations the commissioner must make prior to granting a
certificate of authority to an HMO. Article 20A.37 provides that
the commissioner by rule may establish minimum standards and
requirements for ongoing internal quality assurance programs
for health maintenance organizations, including but not limited
to standards for assuring availability, accessibility, quality, and
continuity of care. Article 1.03A provides that the Commissioner
of Insurance may adopt rules necessary for the conduct and
execution of the duties and functions of the Texas Department
of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Chapter 20A, Articles 20A.22, 20A.04, 20A.05, 20A.11,
20A.33, 20A.37.
§11.203. Revisions during Review Process.
(a)-(c) (No change.)
(d) If, after the [Texas Department of Health review or]
Texas Department of Insurance qualifying examination, [either] the
[Texas Department of Health or] Texas Department of Insurance
staff notifies the applicant of the need for revisions as a result
of the examination or review, that application does not meet the
requirements of the Act and will have to be denied, absent corrections.
If the time required for the revisions will exceed the time limits set
out in §1.809 of this title (relating to HMO Certificate of Authority),
the applicant must request additional time within which to make the
revisions. The applicant must specifically set out the length of time
requested which may not exceed 90 days. The commissioner may
grant or deny the request for an extension of time in his or her
discretion under §1.809(d) of this title. Additional delays may be
requested. The request for any additional delays must set out the
need for the additional delay in sufficient detail for the commissioner
to determine if good cause for such delay exists. The commissioner
may grant or deny any additional request for an extension of time in
his or her discretion.
§11.204. Contents.
Contents of the application must include the following items in the
order listed:
(1)-(12) (No change.)
(13) a sample copy of the form of any contract executed
or to be executed between the applicant and:
(A) (No change.)
(B) any physician, medical group or association of
physicians, or any other provider, plus a sample copy of the
subcontract between the medical group, physicians’ association, any
physician, or provider, who has contracted with any physician,
medical group, association of physicians, or any other provider to
provide health care services. [If such contracts include] A hold-
harmless provision[, it] shall be no less favorable to enrollees than
that outlined in §11.1102 of this title (relating to Hold-Harmless
Clause). Such contracts must be in accord with the Texas Department
of Insurance [Health] rules[, and will be furnished by Texas
Department of Insurance to the Texas Department of Health for their
review and certification];
(C) -(D) (No change.)
(14)-(16) (No change.)
(17) the written description of health care plan terms and
conditions made availableto [for] any current or prospective group
contract holder andcurrent or prospective enrollee of the HMO
pursuant to the requirements ofInsurance Code, Article 20A.04(13)
[§11.1600 of Subchapter Q of this title (relating to Information to
Prospective Group Contract Holders and Enrollees)];
(18) network configuration information, including an ex-
planation of the adequacy of the physician and other provider net-
work configuration;[.] the [The] information provided must include
the names of physicians, specialty physicians and other providers by
PROPOSED RULES August 19, 1997 22 TexReg 7989
zip code or zip code map and indicate whether each physician or
other provider is accepting new patients from the HMO;
(19) a written description [disclosures] of the types
of compensation arrangements, such as compensation based on
[a] fee-for-service arrangements [arrangement], [a] risk-sharing
arrangements [arrangement], or [a] capitated riskarrangements
[arrangement], madeor to be made with physicians and providers
in exchange for the provision of, or the arrangement to provide
health care services to enrollees, including any financial incentives for
physicians and providers;such compensation arrangements shall
be confidential and not subject to the open records law, Chapter
552, Government Code;and
(20) documentation demonstrating that the HMO will pay
for emergency care services performed by non-network physicians
or providers at the negotiated or usual and customary rate and
that the health care plan contains,without regard to whether the
physician or provider furnishing the services has a contractual
or other arrangement with the entity to provide items or services
to covered individuals, the following provisions and procedures for
coverage of emergency care services: [without regard to whether
the physician or provider furnishing the services has a contractual
or other arrangement with the entity to provide items or services to
covered individuals;]
(A) any medical screening examination or other
evaluation required by state or federal law which is necessary to
determine whether an emergency medical condition exists will be
provided to covered enrollees ina hospital [the] emergencyfacility
or comparable facility [department of a hospital];
(B) necessary emergency care services will be pro-
vided to covered enrollees, including the treatment and stabilization
of an emergency medical condition;and
(C) services originating in a hospital emergency
facility or comparable facility [department] following treatment or
stabilization of an emergency medical conditionwill be provided to
covered enrolleesas approved by the HMO,[. This] provided that
the HMO is required [provision must require the HMO] to approve
or deny coverage of post stabilization care as requested by a treating
physician or provider within the time appropriate to the circumstances
relating to the delivery of the services and the condition of the patient,
but in no case to exceed one hourfrom the time of the request;[.]
the [The] HMO must respond to inquiries from the treating physician
or provider in compliance with this provision in the HMO’s plan.
§11.205. Documents to be Available DuringExaminations[Qual-
ifying Examination and/or the Texas Health Department Visit].
The following documents must be available for inspection at the time
of an [the qualifying] examination at theHMO administrative offices
[and the Texas Health Department visit of the applicant]:
(1) the minutes of the HMO organizational meetings
which indicate the type and date of each meeting, and the officer
or officers who are responsible for the handling of the funds of
the applicant; the minutes of meetings of the HMO board of
directors; management committee minutes; administrative policy
manuals; physician and provider manuals; enrollee information;
enrollee newsletters; personnel manuals; organizational charts;
contracts with physicians and, if applicable, providers such as
dentists and physical therapists; and other items as required;
(2) the quality improvement review standards, quality
improvement committee meeting minutes, quality review audits,
quality of care assurance program, medical peer review commit-
tee, and utilization review system program description, includ-
ing policies and procedures to evaluate medical necessity, crite-
ria used, information sources, the process used to review and
approve the provision of medical services and utilization review
system data;
(3) the complaint policy and procedure and forms to
be used in the complaint resolution procedure for complaints.
All complaints shall be processed in accordance with the HMO’s
complaint policy and procedure which shall be developed in
accordance with the Insurance Code, Chapter 20A;
(4) the accessibility monitoring data;
(5) the enrollee satisfaction surveys and disenrollment
logs;
(6) medical, hospital and health records of all en-
rollees and records of all physicians, dentists and other providers
providing service under independent contract with an HMO shall
be subject to such examination as is necessary for an ongoing ex-
amination. The plan shall provide for adequate protection of
confidentiality of medical and health care information and shall
only be disclosed in accordance with applicable law;
(7) network configuration information, including an
explanation of the adequacy of the physician, dentist and other
provider network configuration. The information provided must
include the names of physicians, specialty physicians and other
providers by zip code or zip code map and indicate whether each
physician or other provider is accepting new patients from the
HMO;
(8) lists of primary care and specialty physicians,
hospitals, laboratories, diagnostic imaging providers, radiologic
oncology providers, and, if applicable, other providers such as
dentists and physical therapists to be used by the applicant inside
the service area:
(A) the list of physicians must include current
information for the following:
(i) each physician’s medical specialty;
(ii) board certification, if any;
(iii) Texas license number;
(iv) federal and state permit numbers relating
to registration of controlled substances, if applicable;
(v) business address;
(vi) hospitals and comparable facilities at which
the physician has staff privileges; and
(vii) whether or not the physician accepts new
patients from the HMO;
(B) the list of hospitals and comparable facilities
must include:
(i) each hospital’s or facility’s address;
(ii) license number, unless exempt from licen-
sure requirements;
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(iii) the number of licensed beds in the facility;
(iv) the hospital’s and facility’s current occu-
pancy rate;
(v) indication of accreditation issued by the Joint
Commission on Accreditation of Healthcare Organizations (JC-
AHO) or the American Osteopathic Association (AOA), if appli-
cable;
(vi) indication of Medicare certification (Title
XVIII, Social Security Act), if applicable; and
(vii) the trauma facility designation level and
expiration date; and
(C) the list of laboratories, diagnostic imaging
providers, radiologic oncology providers, and, if applicable,
other providers such as dentists and physical therapists must
include each provider’s address and license, accreditation,
registration or certification, if applicable, and whether or not
the provider accepts new patients from the HMO;
(9) a copy of the contract with each physician and
each provider such as dentists and physical therapists;
(10) evidence that the HMO has a mechanism for
maintaining, monitoring and implementing the quality improve-
ment program, as required by §11.1902 of this title (relating to
Quality Improvement Program) including procedures for data
collection, analysis and reporting for all physicians and providers,
including pharmacy or drug utilization review format, if appli-
cable; utilization review; denials of coverage and a complaint
system as required by this chapter;
(11) an example of all printed materials to be pre-
sented to prospective enrollees, an enrollee handbook and evi-
dence of coverage and physician and provider manuals;
(12) the statistical reporting system developed and
maintained by the HMO which allows for compiling, developing,
evaluating, and reporting statistics relating to the cost of oper-
ation; the pattern of utilization of services; and the accessibility
and availability of services;
(13) the HMO’s annual report and statement;
(14) any report submitted by the HMO to the Texas
Health Care Information Council;
(15) a copy of all written complaints;
(16) documentation of regular review by management
and the governing body of complaint reports;
(17) the complaint and appeal log, including docu-
mentation on each complaint received and details of action taken
on the complaint. Complaints and appeals must be categorized
as follows:
(A) plan administration (e.g. marketing, policy-
holder service, billing, underwriting or similar administrative
functions);
(B) benefit denial or limitation (e.g. denial of a
benefit, refusal to refer or provide requested services). The
department will establish broad categories of medical conditions
which an HMO must include on the complaint log;
(C) quality of the treating physician, dentist or
provider care (e.g. misdiagnoses or lack of courteous treatment);
(D) enrollee services (e.g., lack of courteous treat-
ment; appointment time or waiting room time);
(18) access to appointments (e.g. appointment time or
waiting room time);
[(1) The minutes of the applicant’s organizational meet-
ings, indicating the type of each meeting and the date. The minutes
must designate the officer or officers who are responsible for the han-
dling of the funds of the applicant. Written evidence of a decision by
any professional association or other medical group to contract with
the applicant must be available;
[(2) copy of the complaint procedure and samples of the
forms to be used in the complaint resolution procedure for both
informal and formal complaints.
[(3) a map on which is indicated the location of sufficient
hospitals, primary care physicians, and other health care delivery sites
that will provide care.
[(4) a list of physicians, hospitals, and other providers to
be used by the applicant inside the service area as follows:
[(A) for physicians, indicate:
[(i) medical specialty;
[(ii) board certification if any;
[(iii) Texas license number;
[(iv) business address; and
[(v) any hospitals at which primary care physicians
have staff privileges;




[(iii) JCAHO/AOA accreditation status, if applica-
ble;
[(iv) Medicare certification number; and
[(v) number of beds and current occupancy rate.
[(C) for other providers, indicate:
[(i) address; and
[(ii) license or certification, if applicable.]
19 [(5)] financial records, including ledgers, checkbooks,
inventory records, evidence of expenditures, investments and debts[.];
and
20 [(6)] any other records concerning the operation of
the HMO.
§11.206. Review of Application.
(a) (No change.)
(b) [After completion of the Texas Department of Insurance
review and certification by the Department of Health under the Act,
§5(a)(3), the HMO Unit shall schedule a prehearing conference with
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the applicant. The qualifying examination shall be conducted prior
to date of hearing.] For an applicant that is a foreign HMO, in
lieu of a qualifying examination, a copy of the report on the most
recent examination performed by the regulatory agency of its state of
domicile may be requested.
[(c) A hearing will be scheduled under the provisions of the
Texas Insurance Code, Article 20A.05, following the completion of
the qualifying examinations.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710431
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter D. Regulatory Requirements for an
HMO Subsequent to Issuance of a Certificate of
Authority
28 TAC §§11.301, 11.303-11.304, 11.306
The amendments are proposed under the Insurance Code,
Chapter 20A (as amended by the 75th Legislature in Senate
Bill 385) and Article 1.03A. Insurance Code, Article 20A.22(a)
provides that the commissioner may promulgate rules and
regulations as are necessary and proper to carry out the
provisions of the HMO Act (Insurance Code, Chapter 20A).
Article 20A.22(b) provides, in part, that the commissioner
is specifically authorized to promulgate rules to ensure that
enrollees have adequate access to health care services and
to establish mileage requirements for primary and specialty
care and maximum travel times. Article 20A.04(b) provides that
the commissioner may promulgate such reasonable rules and
regulations as it deems necessary to the proper administration
of the HMO Act to require a health maintenance organization,
subsequent to receiving its certificate of authority, to submit the
modifications or amendments to the operations or documents
submitted upon application for a certificate of authority to the
commissioner, either for his approval or for information only,
prior to the effectuation of the modification or amendment
or to require the health maintenance organization to indicate
the modifications to the commissioner at the time of the next
site visit or examination. Article 20A.05(b) sets forth the
determinations the commissioner must make prior to granting a
certificate of authority to an HMO. Article 20A.37 provides that
the commissioner by rule may establish minimum standards and
requirements for ongoing internal quality assurance programs
for health maintenance organizations, including but not limited
to standards for assuring availability, accessibility, quality, and
continuity of care. Article 1.03A provides that the Commissioner
of Insurance may adopt rules necessary for the conduct and
execution of the duties and functions of the Texas Department
of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Chapter 20A, Articles 20A.22, 20A.04, 20A.05, 20A.11,
20A.33, 20A.37.
§11.301. Filing Requirements.
Subsequent to the issuance of a certificate of authority, each
health maintenance organization (HMO) is required to file certain
information with the commissioner, either for approval prior to
effectuation or for information only, as outlined in paragraphs (4)
and (5) of this section and in §11.302 of this title (relating to Service
Area Expansion Requests). These requirements include filing of any
changes necessitated by federal laws or regulations.
(1)-(4) (No change.)
(5) Filings for information. Material filed under this
paragraph is not to be considered approved, but may be subject
to review for compliance with Texas law and consistency with
other HMO documents. Each item filed under this paragraph must
be accompanied by a completed HMO Form #7 - Certification of
Compliance, referred to in of §11.1001(8) of this title (relating
to Forms Adopted by Reference) in addition to those attachments
required under paragraph (3) of this section, within 30 days of
the effective date, an HMO must file with the commissioner, for
information only, deletions, and modifications to the following
previously approved or filed operations and documents:
(A)-(H) (No change.)
(I) the written description of health care plan terms and
conditions made availableto [for] any current or prospective group
contract holder andcurrent or prospective enrollee of the HMO
pursuant to the requirements ofInsurance Code, Article 20A.04(13)
[§11.1600 of Subchapter Q of this title (relating to Information to
Prospective Group Contract Holders and Enrollees)]; and
(J) modifications to any types of compensation ar-
rangements, such as compensation based on [a] fee-for-servicear-
rangements[arrangement], [a] risk-sharingarrangements[arrange-
ment], or [a] capitated riskarrangements [arrangement], made to
physicians and providers in exchange for the provision of, or the ar-
rangement to provide health care services to enrollees, including any





(b) [Quality of health care services examinations may be
conducted under rules of the Texas Department of Health. Expenses
of such examinations shall be paid by the HMO as provided in rules of
the Texas Department of Health and shall be offset against premium
taxes as provided by the Texas Insurance Code, Article 20A.32, and
by §11.304 of this title (relating to Annual Reports, Other Reports,
and Taxes).]
[(c)] Documents enumerated in §11.205 of this title (relating
to Documents to be Available duringExaminations [Qualifying
Examination and/or the Texas Department of Health’s Visit)] shall
be available on site unless an HMO has obtained authority to move
documents out of state under provisions of the Texas Insurance Code,
Article 1.28. Expenses of examination of those records moved out
of state shall not be allowed as an offset against premium taxes as
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provided in the Texas Insurance Code, Article 1.28. Electronic access
to documents shall meet the requirements of this section, except
that the Texas Department of Insurance [or Texas Department of
Health] shall have authority to request that paper copies of records
be produced in a reasonable time period.
(c) Quality of care examinations.
(1) Types of examinations.
(A) Examination prior to issuance of certificate of
authority. The department shall conduct a qualifying examina-
tion of an applicant prior to the issuance of a certificate of author-
ity in accordance with 28 Texas Administrative Code, Subchap-
ter C, §§11.201 - 11.208 of this title (relating to Application for
Certificate of Authority). Department examiners shall conduct
the qualifying examination in accordance with the protocol set
out in paragraph (2) of this subsection. Any documents deemed
necessary to the examination by department examiners shall be
available to the department at the HMO administrative office.
(B) Standard examinations.
(i) Subsequent to the issuance of the certificate
of authority, the department shall conduct on-site quality of care
examinations of an HMO to review the quality, availability, and
accessibility of health care services.
(ii) Department examiners shall conduct the
examination in accordance with the protocol set out in paragraph
(2) of this subsection.
(C) Complaint examinations. The department shall
conduct complaint examinations concerning the quality, availabil-
ity, or accessibility of care.
(i) Complaints may be reported to the depart-
ment by writing to the Texas Department of Insurance, P.O. Box
149091, Austin, Texas 78714-9091, or by calling the department’s
toll free number.
(ii) Department examiners shall conduct the
complaint examination in accordance with the protocol set out
in paragraph (2) of this subsection.
(iii) The department may conduct the examina-
tion without prior notice to the HMO.
(D) Other examinations. The department may con-
duct other examinations as it determines necessary.
(i) Department examiners shall conduct the ex-
aminations in accordance with the protocol set out in paragraph
(2) of this subsection.
(ii) Examinations may be conducted for reasons
including but not limited to the following:
(I) amendments to a certificate of authority,
including service area expansions, that affect the quality, avail-
ability or accessibility of care; or
(II) to verify correction of deficiencies.
(2) Examination protocol. Department examiners
shall adhere to the following protocol when conducting on-site
examinations.
(A) Entrance conference. Department examiners
shall hold an entrance conference with administrative personnel
or their designee before beginning the on-site examination to
explain the nature and scope of the examination.
(B) Interviews. Department examiners may con-
duct interviews with any person with knowledge of the facts.
(C) Review of documents. Department examiners
may review any documents relating to the operation of the HMO
deemed necessary to the examination including but not limited to
the documents listed in §11.205 of this title.
(D) Exit conference. Following the examination,
the department examiner shall hold an exit conference with
administrative personnel or their designee.
(E) Written statement of examination outcome.
The department examiner shall prepare a written statement of
the examination outcome. If deficiencies are noted, the examiner
shall prepare a written statement of deficiencies.
(F) Plan of correction. The HMO shall provide a
plan of correction for each deficiency cited.
(i) If the department examiner cites serious or
life-threatening deficiencies, the HMO shall provide the examiner
with a signed plan of correction at the time of notification to the
HMO of the deficiency, which may precede the exit conference,
and immediately correct the deficiencies. A serious deficiency
is one that adversely affects patient care. A life-threatening
deficiency may include a denial of emergency care. A copy of
the statement of deficiencies and plan of correction form shall be
left with the HMO at the time of the exit conference.
(ii) If the department examiner cites potentially
serious or life-threatening deficiencies, the HMO shall provide
the department examiner with a signed plan of correction at the
time of the exit conference. The HMO’s plan of correction shall
provide for correction of the deficiencies no later than 30 days
from the exit conference. A copy of the statement of deficiencies
and plan of correction form shall be left with the HMO at the
time of the exit conference.
(iii) If the department examiner cites deficien-
cies that are not serious or life-threatening, the HMO shall pro-
vide a signed plan of correction to the department no later than
30 days from the exit conference; a copy shall be retained for
the HMO’s file. The HMO’s plan of correction must provide for
correction of the deficiencies no later than 90 days from the exit
conference. If the plan of correction is not acceptable, the de-
partment shall notify the HMO in writing and request that the
plan of correction be resubmitted within ten days of the HMO’s
receipt of the department’s written notice. Upon resubmission of
an acceptable plan of correction, written notice will be sent by
the department to the HMO acknowledging same.
(G) The HMO shall come into compliance by the
completion date provided on the statement of deficiencies and
plan of correction form.
(H) The department shall verify the correction of
deficiencies by mail or by an on-site examination.
§11.304. Annual Reports, Other Reports, and Taxes.
(a) Annual reports.
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(1) Annual statement. On or before March 1 of each
year, each HMO must file the original of its annual statement with
the Financial Analysis Unit of the Texas Department of Insurance
[and must file a copy with the Texas Department of Health]. The
annual statement must be on forms prescribed by thecommissioner
[State Board of Insurance]. This statement, covering the preceding
calendar year, must be verified by at least two officers of the HMO




(1) HMOs must file quarterly reports on forms prescribed
by the commissioner [State Board of Insurance] within 45 days of
the end of the quarter.
(2)-(4) (No change.)
(5) Subsequent to the issuance of a certificate of authority,
on or before March 1 of each calendar year, each HMO must file two
copies of an updated list of physicians and other providers, providing
all information required in§11.205[§11.205(4)] of this title (relating
to Documents to be Available duringExaminations [Qualifying
Examination and/or the Health Department Visit]). One copy must
be sent to theHMO/URA/QA Group [HMO Unit and one copy must
be sent to the Texas Department of Health, HMO Program Section].
(c) Taxes.
(1) Subject to the adjustments provided for by the Texas
Insurance Code, Article 4.11, and by the Texas Insurance Code, Ar-
ticle 20A.32, each HMO must pay premium taxes to thecomptroller
[Texas Department of Insurance] pursuant to the Texas Insurance
Code, Article 20A.33 and the rules and tax forms promulgated by
the comptroller [State Board of Insurance].
(2) Each HMO must pay maintenance taxes to thecomp-
troller [Texas Department of Insurance] pursuant to the Texas Insur-
ance Code, Article 20A.33, and the rules and tax forms promulgated
by thecomptroller [State Board of Insurance].
§11.306. Penalties.
Failure to comply with the Act or these sections or other regulations
or orders of the commissioner [or State Board of Insurance] may
result in:
(1)-(6) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710432
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter L. Standard Language for Mandatory
and Other Provisions
28 TAC §11.1102
The amendment is proposed under the Insurance Code, Chap-
ter 20A (as amended by the 75th Legislature in Senate Bill 385)
and Article 1.03A. Insurance Code, Article 20A.22(a) provides
that the commissioner may promulgate rules and regulations as
are necessary and proper to carry out the provisions of the HMO
Act (Insurance Code, Chapter 20A). Article 20A.22(b) provides,
in part, that the commissioner is specifically authorized to pro-
mulgate rules to ensure that enrollees have adequate access to
health care services and to establish mileage requirements for
primary and specialty care and maximum travel times. Article
20A.04(b) provides that the commissioner may promulgate such
reasonable rules and regulations as it deems necessary to the
proper administration of the HMO Act to require a health main-
tenance organization, subsequent to receiving its certificate of
authority, to submit the modifications or amendments to the op-
erations or documents submitted upon application for a certifi-
cate of authority to the commissioner, either for his approval or
for information only, prior to the effectuation of the modification
or amendment or to require the health maintenance organiza-
tion to indicate the modifications to the commissioner at the time
of the next site visit or examination. Article 20A.05(b) sets forth
the determinations the commissioner must make prior to grant-
ing a certificate of authority to an HMO. Article 20A.37 provides
that the commissioner by rule may establish minimum stan-
dards and requirements for ongoing internal quality assurance
programs for health maintenance organizations, including but
not limited to standards for assuring availability, accessibility,
quality, and continuity of care. Article 1.03A provides that the
Commissioner of Insurance may adopt rules necessary for the
conduct and execution of the duties and functions of the Texas
Department of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Chapter 20A, Articles 20A.22, 20A.04, 20A.05, 20A.11,
20A.33, 20A.37.
§11.1102. Hold-harmless Clause.
In accordance with the Act,§2(v) [§2(p)], if a provision of a health
care provider agreement obligates the provider to look only to the
health maintenance organization and not its enrollees for payment
for services (except as described in the evidence of coverage issued
to the enrollee), then the costs of the services will not be considered
uncovered expenses in determining amounts of deposits necessary for
insolvency protection under the Act, §13. This type of provision is
sometimes call a "hold-harmless clause". The following language is
an example of an approvable hold-harmless clause: (Provider) hereby
agrees that in no event, including, but not limited to non-payment
by the HMO, HMO insolvency, or breach of this agreement, shall
(provider) bill, charge, collect a deposit from, seek compensation,
remuneration, or reimbursement from, or have any recourse against
subscriber, enrollee, or persons other than HMO acting on their behalf
for services provided pursuant to this agreement. This provision
shall not prohibit collection of supplemental charges or copayments
on HMO’s behalf made in accordance with the terms of (applicable
agreement) between HMO and subscriber enrollee. (Provider) further
agrees that (1) this provision shall survive the termination of this
agreement regardless of the cause giving rise to termination and
shall be construed to be for the benefit of the HMO subscriber/
enrollee, and that (2) this provision supersedes any oral or written
contrary agreement now existing or hereafter entered into between
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(provider) and subscriber, enrollee, or persons acting on their behalf.
Any modifications, addition, or deletion to the provisions of this
clause shall be effective on a date no earlier than 15 days after
the Commissioner of Insurance has received written notice of such
proposed changes.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710433
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter Q. Other Requirements
28 TAC §11.1604, §11.1606
The amendment and new section are proposed under the In-
surance Code, Chapter 20A (as amended by the 75th Legis-
lature in Senate Bill 385) and Article 1.03A. Insurance Code,
Article 20A.22(a) provides that the commissioner may promul-
gate rules and regulations as are necessary and proper to carry
out the provisions of the HMO Act (Insurance Code, Chapter
20A). Article 20A.22(b) provides, in part, that the commissioner
is specifically authorized to promulgate rules to ensure that en-
rollees have adequate access to health care services and to
establish mileage requirements for primary and specialty care
and maximum travel times. Article 20A.04(b) provides that the
commissioner may promulgate such reasonable rules and reg-
ulations as it deems necessary to the proper administration of
the HMO Act to require a health maintenance organization, sub-
sequent to receiving its certificate of authority, to submit the
modifications or amendments to the operations or documents
submitted upon application for a certificate of authority to the
commissioner, either for his approval or for information only,
prior to the effectuation of the modification or amendment or
to require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Article 20A.05(b) sets forth the determi-
nations the commissioner must make prior to granting a certifi-
cate of authority to an HMO. Article 20A.37 provides that the
commissioner by rule may establish minimum standards and
requirements for ongoing internal quality assurance programs
for health maintenance organizations, including but not limited
to standards for assuring availability, accessibility, quality, and
continuity of care. Article 1.03A provides that the Commissioner
of Insurance may adopt rules necessary for the conduct and ex-
ecution of the duties and functions of the Texas Department of
Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Chapter 20A, Articles 20A.22, 20A.04, 20A.05, 20A.11,
20A.33, 20A.37.
§11.1604. Requirements for Certain Contracts between Primary
HMOs and ANHCs and Primary HMOs and Provider HMOs.
A primary HMO that enters into a contract with an ANHC in which
the ANHC agrees to arrange for or provide health care services, other
than medical care or services ancillary to the practice of medicine,
or a provider HMO in which the provider HMO agrees to arrange
for or provide health care services on a risk-sharing or capitated risk
arrangement on behalf of the primary HMO as part of the primary
HMO delivery network shall:
(1) submit to the Texas Department of Insurance a mon-
itoring plan setting out:
(A) (No change.)
(B) how the primary HMO will ensure that all HMO
functions which are delegated or assigned under contract with the
ANHC or provider HMO are consistent with full compliance by
the primary HMO with all regulatory requirements of the Texas
Department of Insurance [and the Texas Department of Health];
(2) file with the Texas Department of Insurance, pursuant
to §11.301(5) of this title (relating to Filings for Information), a copy
of the form of the written agreement with an ANHC or provider
HMO that:
(A)-(B) (No change.)
(C) contains a provision stating that nothing in the
primary HMO - ANHC or primary HMO - provider HMO contract
shall be construed to in any way limit the HMO’s authority or
responsibility to comply with all regulatory requirements of the Texas
Department of Insurance [and the Texas Department of Health];
(D) includes the ANHC’s or provider HMO’s ac-
knowledgment and agreement that:
(i) the primary HMO is required to establish, op-
erate and maintain a health care delivery system, quality assurance
system, provider credentialing system and other systems and pro-
grams meeting Texas Department of Insurance[,]and Texas Health
Care Council[, and Texas Department of Health] standards and is
directly accountable for compliance with such standards;
(ii) (No change.)
(iii) the primary HMO may take whatever action
is deemed necessary [by the primary HMO, Texas Department of
Insurance or Texas Department of Health] to assure that all HMO
systems and functions which are delegated or assigned under the
contract with the ANHC or provider HMO are in full compliance
with all regulatory requirements of the Texas Department of Insurance
[and the Texas Department of Health];
(E)-(F) (No change.)
(G) requires the ANHC or provider HMO to provide
the primary HMO on at least a monthly basis, in a usable form
necessary for audit purposes, the data necessary for the HMO
to comply with the Texas Department of Insurance,and Texas
Health Care Council[, and Texas Department of Health] reporting
requirements with respect to any services provided pursuant to
the HMO-ANHC or HMO-provider HMO agreement, including the
following data:
(i)-(xiii) (No change.)
(3) conduct an on-site audit of the ANHC or provider
HMO no less frequently than annually, or more frequently upon in-
dication of material non-compliance, to obtain information necessary
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to verify compliance with all regulatory requirements of the Texas
Department of Insurance [and the Texas Department of Health]. Writ-
ten documentation of each audit required by this paragraph shall be
made available to the Texas Department of Insurance [or Texas De-
partment of Health] upon request; and
(4) take prompt action to correct any failure by the ANHC
to comply with regulatory requirements of the Texas Department of
Insurance [or Texas Department of Health] relating to any matters
delegated by the primary HMO to the ANHC and necessary to ensure
the primary HMO’s compliance with the regulatory requirements.
§11.1606. Organization of a Health Maintenance Organization and
Service Area.
(a) Organizationally, the HMO shall be governed by a
governing body that is legally responsible for the operation of the
HMO. The governing body may include physicians, dentists or other
providers, or other individuals.
(b) The governing body shall be responsible for the develop-
ment, approval, implementation and enforcement of administrative,
operational, personnel and patient care policies, procedures and re-
lated documents for the operation of the HMO.
(c) An HMO may establish one or more service areas within
Texas.
(d) The HMO shall provide within each service area:
(1) all services identified at §11.2001 of this title (relating
to Ambulatory Health Care Services), §11.2002 of this title (relating
to Emergency Care), §11.2003 of this title (relating to Inpatient
Hospital and Medical Services), §11.2004 of this title (relating
to Diagnostic and Therapeutic Services) and perform the quality
improvement and utilization review functions required by §11.1901
of this title (relating to Quality Improvement), §11.1902 of this title
(relating to Quality Improvement Program), and §11.1903 of this title
(relating to Quality Improvement Committee). The HMO may also
provide one, all or a combination of the services in §11.2005 of this
title (relating to Optional Services);
(2) at least one physically identifiable administrative of-
fice in Texas. If an HMO has multiple service areas under one cer-
tificate of authority, the HMO shall locate the office within one of
those multiple service areas;
(3) a full-time chief executive officer or operations officer
who is available on-site at an administrative office; and
(4) a medical director or single service director who:
(A) shall be currently licensed in Texas or otherwise
authorized to practice in this state;
(B) shall reside in the service area; and
(C) may serve in a part-time capacity. However, the
medical director or a physician designee or single service director or
designee shall be available at all times to address complaints under
Insurance Code, Article 20A.12(e).
(e) The HMO shall ensure the administrative office main-
tains:
(1) quality improvement and utilization review plans;
(2) a current list of all participating physicians and, if
applicable, providers of care such as dentists and physical therapists;
(3) current files containing copies of contracts for all
participating physicians and, if applicable, other providers of care
such as dentists and physical therapists that are updated on an ongoing
basis;
(4) files on subcontracting physicians and, if applicable,
providers such as dentists and physical therapists which contain suf-
ficient information to assure current licensure or other authorizations
to practice in the State of Texas; and
(5) current physician manual, dentist manual and current
provider manual which shall be provided to each contracting physi-
cian, dentist and other provider. The manuals shall contain details
of the requirements by which the physicians and providers will be
governed.
(f) An enrollee shall not be required to travel in excess of
30 miles to reach a primary care physician and general hospital care
except as provided in subsections (h) and (i) of this section.
(g) An enrollee shall not have to travel in excess of 75
miles to secure initial contact with referral specialists; special
hospitals; psychiatric hospitals; diagnostic and therapeutic services;
and single service health care physicians, dentists or providers except
as provided in subsections (h) and (i) of this section.
(h) If any service or provider is not available to an enrollee
within the mileage radii specified in subsections (f) and (g) of this
section, the HMO shall submit to the department for approval health
care utilization data which indicates a normal pattern for securing
health care services within the service area.
(i) The provisions in subsections (f) and (g) of this section
do not preclude an HMO from making arrangements with another
source outside the service area for enrollees to receive a higher level
of skill or specialty than the level which is available within the HMO
service area such as, but not limited to, treatment of cancer, burns,
and cardiac diseases.
(j) An HMO shall require the HMO physicians, dentists and
other providers of care who employ physician assistants, advanced
practice nurses, dental hygienists and individuals other than physi-
cians to assess the health care needs of HMO enrollees to have written
policies which are implemented and enforced and describe the duties
of all such providers in accordance with statutory requirements for
licensure, delegation, collaboration, and supervision as appropriate.
(k) The HMO shall systematically and regularly verify that
health care services furnished by physicians and providers of care
such as dentists and physical therapists are available and accessible
to enrollees without unreasonable periods of delay.
(l) The HMO shall develop and maintain a statistical report-
ing system which allows for compiling, developing, evaluating, and
reporting statistics relating to the cost of operation, the pattern of
utilization of its services and the availability and accessibility of its
services.
(m) The HMO shall submit directly to the department one
copy of its annual report on or before the first day of March in
accordance with the Insurance Code, Article 20A.10(4).
(n) An HMO shall notify the department and shall comply
with the Insurance Code, Chapter 20A and Chapter 11 of this title
(relating to Health Maintenance Organizations) before the HMO may
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add new service areas outside the service area(s) originally identified
in the application for a certificate of authority.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710434
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter T. Quality of Care
28 TAC §§11.1901-11.1903
The new sections are proposed under the Insurance Code,
Chapter 20A (as amended by the 75th Legislature in Senate
Bill 385) and Article 1.03A. Insurance Code, Article 20A.22(a)
provides that the commissioner may promulgate rules and
regulations as are necessary and proper to carry out the
provisions of the HMO Act (Insurance Code, Chapter 20A).
Article 20A.22(b) provides, in part, that the commissioner
is specifically authorized to promulgate rules to ensure that
enrollees have adequate access to health care services and
to establish mileage requirements for primary and specialty
care and maximum travel times. Article 20A.04(b) provides that
the commissioner may promulgate such reasonable rules and
regulations as it deems necessary to the proper administration
of the HMO Act to require a health maintenance organization,
subsequent to receiving its certificate of authority, to submit the
modifications or amendments to the operations or documents
submitted upon application for a certificate of authority to the
commissioner, either for his approval or for information only,
prior to the effectuation of the modification or amendment
or to require the health maintenance organization to indicate
the modifications to the commissioner at the time of the next
site visit or examination. Article 20A.05(b) sets forth the
determinations the commissioner must make prior to granting a
certificate of authority to an HMO. Article 20A.37 provides that
the commissioner by rule may establish minimum standards and
requirements for ongoing internal quality assurance programs
for health maintenance organizations, including but not limited
to standards for assuring availability, accessibility, quality, and
continuity of care. Article 1.03A provides that the Commissioner
of Insurance may adopt rules necessary for the conduct and
execution of the duties and functions of the Texas Department
of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Chapter 20A, Articles 20A.22, 20A.04, 20A.05,20A.11,
20A.33, 20A.37.
§11.1901. Quality Improvement.
(a) The HMO shall develop and maintain an ongoing qual-
ity improvement program designed to objectively and systematically
monitor and evaluate the quality and appropriateness of care and ser-
vice provided to enrollees, and to pursue opportunities for improve-
ment.
(b) The HMO governing body is ultimately responsible for
the overall quality improvement program. The HMO governing body
shall:
(1) appoint the formal quality improvement committee
which shall include practicing physicians, dentists, other providers
and at least one enrollee from throughout the HMO’s service area.
For purposes of this section, the enrollee appointed to the committee
may not be an employee of the HMO;
(2) approve the quality improvement program;
(3) approve an annual quality improvement plan; and
(4) receive and review reports of the quality improvement
committee or group of committees and take action when appropriate.
§11.1902. Quality Improvement Program.
The quality improvement program shall be continuous and compre-
hensive including both the quality of clinical care and the quality of
service requiring updates as needed. The HMO shall dedicate re-
sources such as personnel, analytic capabilities, and data resources to
the program that are adequate to meet the needs of the program.
(1) Written description. There shall be a written descrip-
tion of the quality improvement program that outlines program orga-
nizational structure, functional responsibility and design.
(2) Work plan. There shall be an annual quality improve-
ment work plan, or schedule of activities, that includes but is not
limited to the following:
(A) objectives, scope, and planned projects or activi-
ties for the year;
(B) planned monitoring of previously identified is-
sues, including tracking of issues over time; and
(C) planned evaluation and modification, if necessary,
of the quality improvement program.
(3) Monitoring and evaluation. The program monitoring
and evaluation of clinical issues shall reflect the population served by
the HMO in terms of age groups, disease categories, and special risk
status. Monitoring and evaluation of clinical issues shall include:
(A) care and services provided in institutional set-
tings;
(B) care and services provided in noninstitutional
settings, including, but not limited to, practitioner offices and home
and community support services agencies; and
(C) primary care and major specialty services, includ-
ing but not limited to mental health, cancer, burn or cardiac centers.
(4) Identifying special needs. The quality improvement
program shall identify enrollees with special needs such as disabilities
and chronic conditions in order to assist the HMO in facilitating the
development and implementation of appropriate courses of care to
assure that health care services are available and accessible.
(5) Credentialing. The quality improvement program
shall provide for the credentialing and recredentialing of all con-
tracting physicians, dentists and other providers, including an ap-
plication which contains information on education and professional
background, admitting privileges, current relevant permit to practice,
Drug Enforcement Agency certificate and Texas Controlled Substance
Certificate, if applicable.
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(6) Peer review. The quality improvement program shall
provide for an effective peer review procedure for physicians, dentists
and other providers.
(7) Measurements, data collection, and analysis. The
HMO shall track quality improvement by using measurements,
quality improvement data collection and analysis.
(A) To monitor and evaluate aspects of care and
services identified, the HMO shall use quality indicators that are
objective, measurable, and based on current knowledge and clinical
experience.
(B) The HMO shall have performance goals for each
indicator.
(8) Methods and frequency of data collection. The HMO
shall establish methods and frequency of data collection for each
indicator.
(A) Quality improvement activities include the col-
lection of data.
(B) Data collected through monitoring and evaluation
activities shall be analyzed.
(i) Appropriate clinicians shall evaluate data on
clinical performance of practitioners.
(ii) Multidisciplinary teams shall be used, where
indicated, to analyze and address quality improvement issues.
(9) Health promotion.
(A) The HMO shall facilitate preventive health care
through health promotion activities. Health promotion activities
include outreach to enrollees to encourage appropriate use of services
and educating enrollees in preventive health care measures. Outreach
may be accomplished through but not limited to written educational
materials, community based programs, health promotion fairs, verbal
communication, and monetary contributions made to community
based organizations and health related initiatives of other programs.
(B) The HMO shall inform and educate physicians
and, if applicable, providers such as dentists and physical therapists
about using the health management and outreach programs for the
enrollees assigned to them.
§11.1903. Quality Improvement Committee.
Quality improvement shall be accomplished by the formal quality
improvement committee appointed by the governing body or by
a group of committees working under the direction of the quality
improvement committee.
(1) Delegation. The quality improvement committee may
delegate quality improvement activities to other committees which
may, if applicable, include practicing physicians, dentists, other
providers and enrollees from throughout the service area.
(A) All committees shall collaborate and coordinate
efforts to improve the quality, availability, and accessibility of health
care services to be furnished by the HMO to its enrollees.
(B) All committees shall meet and regularly report
findings, recommendations and resolutions in writing through the
quality improvement committee to the HMO governing body.
(C) If the quality improvement committee delegates
any quality improvement or utilization review activity, then the
quality improvement committee must establish, implement, and
enforce a policy to address effective methods of accomplishing
oversight of each delegated activity.
(2) Quality improvement committee responsibilities.
(A) The quality improvement committee shall assess
both quality of clinical care and quality of service, specifically
analyzing:
(i) availability, accessibility, and quality of care,
to include but not limited to, time frames for appointments; ratio
of physicians, dentists and other providers to enrollees; physicians,
dentists and other providers capability of accepting new enrollees and
referrals; and response time for post-stabilization treatment;
(ii) continuity of health care and related services;
(iii) patterns of clinical care rendered; and
(iv) patterns of high volume, high risk services
rendered.
(B) The quality improvement committee shall analyze
enrollees’ responses to the questions on the written or telephonic
enrollee satisfaction surveys.
(C) The quality improvement committee shall analyze
the investigation, resolution and appeal of complaints by:
(i) reviewing the complaint log, documentation and
analysis of the resolution of each complaint, documentation of an
appeal and documentation of trending; and
(ii) identifying and removing communication barri-
ers which may impede enrollees from effectively making complaints
against the HMO.
(D) The quality improvement committee shall identify
on an annual basis quality improvement goals and objectives, defined
in the written plan, including time frames for implementation and
accomplishment established in the written plan.
(E) The quality improvement committee shall conduct
quality of care studies over a period of time, prescribed in the quality
improvement plan, which shall specify methodologies, organizational
arrangements to be used to accomplish them, and individuals
responsible for the studies.
(F) The quality improvement committee shall adopt
and use practice guidelines, clinical care standards or parameters of
care for physicians and dentists. The committee may develop guide-
lines for other providers. The quality improvement committee shall
assure the practice guidelines, clinical care standards or parameters
of care:
(i) are approved by participating physicians or
providers, if applicable, in accordance with accepted current medical
criteria that are established, taking into account special circumstances
of each case that may require a deviation from the norm stated in
the medical criteria. Criteria must be objective, clinically valid,
compatible with established principles of health care, and flexible
enough to allow deviations from the norms when justified on a
case-by-case basis;
(ii) focus on the processes and outcomes of health
care delivery, as well as access to care;
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(iii) are updated continuously and communicated to
all affected physicians, dentists and other providers;
(iv) are included in physician, dentist and other
provider manuals; and
(v) include preventive health services.
(G) The quality improvement committee shall take
action to improve quality and assess the effectiveness of actions
through systematic follow-up.
(i) There shall be evidence that results of evaluation
are used to improve clinical care where availability, accessibility and
quality of care need improvement.
(ii) There shall be a systematic method of tracking
areas identified for improvement to assure that appropriate action is
taken to effect the needed improvement.
(iii) The quality improvement committee shall as-
sure follow-up of identified issues to determine whether actions have
been effective.
(H) The quality improvement committee shall evalu-
ate the overall effectiveness of the quality improvement program.
(i) There shall be a written report on quality,
which includes a report of completed quality improvement activities,
trending of clinical and service indicators and other performance
data, and demonstrated improvements in availability, accessibility
and quality of care.
(ii) There shall be evidence that quality improve-
ment activities have contributed to improvement in the care and ser-
vices provided enrollees.
(iii) The written report shall be presented to and
reviewed by the HMO governing body on a regular basis but not less
than yearly.
(I) The quality improvement committee shall receive
and review reports of utilization review decisions and take action
when appropriate as part of the quality improvement process.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710435
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997




The new sections are proposed under the Insurance Code,
Chapter 20A (as amended by the 75th Legislature in Senate
Bill 385) and Article 1.03A. Insurance Code, Article 20A.22(a)
provides that the commissioner may promulgate rules and
regulations as are necessary and proper to carry out the
provisions of the HMO Act (Insurance Code, Chapter 20A).
Article 20A.22(b) provides, in part, that the commissioner
is specifically authorized to promulgate rules to ensure that
enrollees have adequate access to health care services and
to establish mileage requirements for primary and specialty
care and maximum travel times. Article 20A.04(b) provides that
the commissioner may promulgate such reasonable rules and
regulations as it deems necessary to the proper administration
of the HMO Act to require a health maintenance organization,
subsequent to receiving its certificate of authority, to submit the
modifications or amendments to the operations or documents
submitted upon application for a certificate of authority to the
commissioner, either for his approval or for information only,
prior to the effectuation of the modification or amendment
or to require the health maintenance organization to indicate
the modifications to the commissioner at the time of the next
site visit or examination. Article 20A.05(b) sets forth the
determinations the commissioner must make prior to granting a
certificate of authority to an HMO. Article 20A.37 provides that
the commissioner by rule may establish minimum standards and
requirements for ongoing internal quality assurance programs
for health maintenance organizations, including but not limited
to standards for assuring availability, accessibility, quality, and
continuity of care. Article 1.03A provides that the Commissioner
of Insurance may adopt rules necessary for the conduct and
execution of the duties and functions of the Texas Department
of Insurance only as authorized by a statute.
The following statutes are affected by this proposal: Insurance
Code, Chapter 20A, Articles 20A.22, 20A.04, 20A.05, 20A.11,
20A.33, 20A.37.
§11.2001. Ambulatory Health Care Services.
(a) Primary care physician services.
(1) Participating primary care physicians or their desig-
nated physician coverage shall be available and accessible to en-
rollees 24 hours per day, seven days per week within the HMO’s
service area.
(A) There shall be telephone access to participating
primary care physicians or their designated physician coverage at all
times.
(B) The HMO shall develop a method by which
enrollees may secure health care services after hours which shall
be clearly communicated in writing to enrollees in the languages
predominantly spoken in the service area.
(2) An adequate number of participating primary care
physicians shall have admitting privileges at one or more participating
general hospitals located within the HMO’s service area to assure that
necessary admissions are made.
(3) There shall be a sufficient number of participating
primary care physicians to meet the needs of the enrollees.
(b) Referral specialists.
(1) Referral specialist services shall be available and
accessible 24 hours per day, 7 days per week, within the HMO’s
service area.
(2) There shall be sufficient number of referral specialists
with appropriate hospital admitting privileges who are available and
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accessible 24 hours per day, 7 days per week, to meet the needs of
the enrollees.
§11.2002. Emergency Care.
Emergency care shall be available and accessible 24 hours per day,
7 days per week, without restrictions as to where the services are
rendered.
§11.2003. Inpatient Hospital and Medical Services.
(a) General hospital care shall be available and accessible 24
hours per day, 7 days per week, within the HMO’s service area.
(b) Based upon the evidence of coverage, the HMO shall
provide for the necessary hospital services by contracting with special
and psychiatric hospitals, and, if necessary, other general hospitals.
Such services shall be available and accessible 24 hours per day, 7
days per week, within the HMO service area.
(c) General, special and psychiatric hospitals, which provide
services to HMO enrollees, shall have current licenses by the State
of Texas, unless exempt from licensure requirements.
§11.2004. Diagnostic and Therapeutic Services.
(a) Laboratories must meet the requirements of Federal
Public Law 100-578, Clinical Laboratory Improvement Amendments
of 1988 (CLIA 1988). CLIA 1988 applies to all laboratories that
examine human specimens for the diagnosis, prevention or treatment
of any disease or impairment of, or the assessment of the health of,
human beings.
(1) The reference laboratory services shall be of sufficient
size and scope to meet the non-emergent and emergency needs of the
enrolled population.
(2) Reference laboratory specimen procurement services
shall facilitate the provision of clinical diagnostic services for
physicians, providers and enrollees through the use of convenient
reference satellite labs, strategically located specimen collection
areas, and the use of a courier system under the management of
the reference lab.
(3) Pathology laboratory services shall be available and
accessible.
(b) Diagnostic imaging services shall be available and acces-
sible to all enrollees.
(1) Diagnostic imaging procedures that require the injec-
tion or ingestion of radiopaque chemicals shall be performed only
under the direction of physicians qualified to perform those proce-
dures.
(2) Diagnostic imaging machines shall be registered and
inspected according to state law.
(3) Technicians, physicians, and other personnel who
work with imaging machines shall comply with state law regarding
monitoring.
(c) Services involving therapeutic/oncological radiology shall
be available and accessible to all enrollees.
(d) If other diagnostic and therapeutic services are part of the
services offered by the HMO, they shall be available and accessible
to all enrollees.
§11.2005. Optional Services.
The provisions in this section apply to categories of other health care
services which a HMO may offer in a basic health care plan pursuant
to any service agreement. If offered, the following optional services
shall be available and accessible to the enrolled population within the
service area.
(1) Inpatient skilled nursing care may be offered by one
or a combination of the following:
(A) a skilled nursing facility that is licensed by the
state, unless exempt from licensure requirements;
(B) a hospital that is licensed by the state, unless
exempt from licensure requirements, which provides post hospital
extended care services in Medicare approved swing-beds; and
(C) a general or special hospital licensed by the state,
unless exempt from licensure requirements, a distinct part of which
is a skilled nursing facility;
(2) Licensed home and community support services agen-
cies or their licensed branches and alternate delivery sites (hospice
only) may offer one or a combination of the following services:
(A) licensed and certified home health services;
(B) licensed home health services;
(C) hospice services;
(D) licensed home health services with home dialysis
designation; and
(E) personal assistance services.
(3) Pharmacy services shall be available and accessible
within the service area for the enrolled population through pharmacies
licensed by the Texas State Board of Pharmacy.
(A) Pharmacy services shall be offered directly by the
HMO or through contracts.
(B) The quality of pharmacy services, including the
specifics of any drug formulary, shall be regularly reviewed by
a committee established by the quality improvement committee.
The functions of the committee may be performed by the quality
improvement committee or by a separate committee composed of
physicians, pharmacists and other professionals as needed, a majority
of whom practice within the service area.
(i) The committee shall be responsible for assuring
that drug utilization review is performed on a regular basis, but not
less than quarterly, to detect and prevent inappropriate drug use and
negative outcomes.
(ii) The committee shall assure that contracting
pharmacies maintain medication records on the enrollee population
and make use of such profiles to detect inappropriate drug use.
(iii) The committee shall make recommendations
on policies under which pharmacists provide patient instruction and
education on correct use of medications.
(iv) The committee shall report its findings and
recommendations to the quality improvement committee on a regular
basis but not less than quarterly.
(4) Other services may be offered by the HMO. The
following is not intended to be a complete list of all possible benefit
additions.
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(A) If health care services such as dental, physical
therapy, occupational therapy, podiatric, nutrition or dietary, vision,
durable medical equipment, mental health, chiropractic care, or any
other health care services are offered, they shall be offered by the
HMO or through contracts with physicians and other providers such
as dentists and physical therapists who are licensed or otherwise
authorized to practice in this state.
(B) Such services shall be of sufficient number and
location as to be readily available and accessible within the service
area to the enrolled population.
§11.2006. Single Health Care Services.
(a) A single health care service HMO may choose to offer
to an enrolled population a particular service as defined in §11.2005
of this title (relating to Optional Services). The single health care
service shall be offered directly by the HMO or by contract.
(b) A single health care service HMO offering a particular
service must be prepared to deal with specific health care situations
which may require emergency intervention, as described in §11.2002
of this title (relating to Emergency Care). Emergency care shall
be available and accessible 24 hours per day, seven days a week.
Emergency care or a higher level of care shall be provided directly
by the HMO or by contract.
(c) A single health care service HMO offering a particular
service which requires inpatient status for the management of the
single health care problem shall provide for the appropriate inpatient
facility according to the need by contracting with one or more general,
special or psychiatric hospitals; nursing facilities; or home and
community support services agencies for hospice inpatient services.
(1) Inpatient care shall be available and accessible 24
hours per day, seven days a week, within the single health care service
HMO’s service area.
(2) Inpatient facilities shall be currently licensed by the
State of Texas, unless exempt from licensure requirements.
(3) An adequate number of participating single health
care physicians or dentists or other providers shall have admitting
privileges at one or more inpatient facilities located within the HMO’s
service area to ensure that necessary admissions are made.
(d) The following requirements apply to outpatient single
health care services.
(1) A sufficient number of single health care service
physicians, dentists or other providers (initial contact and special-
ists, as appropriate or required) shall be available and accessible to
meet the single health care needs of enrollees. Participating initial
contact (primary care) physicians or providers shall be available for
emergency care after normal business hours and shall comply with
subsection (b) of this section.
(2) The method by which enrollees may secure single
health care services, which require after hours emergency response by
physicians, dentists or other providers, shall be clearly communicated
in writing to enrollees, in the languages predominately spoken in the
service area.
(e) The following requirements apply to diagnostic and
therapeutic services.
(1) The single health care service which uses reference
and pathological laboratory technologies in the care of patients shall
provide those technologies in accordance with §11.2004 of this title
(relating to Diagnostic and Therapeutic Services).
(2) The single health care service which uses diagnostic
imaging or therapeutic radiology or other diagnostic or therapeutic
services in the care of patients shall provide those procedures
according to §11.2004 of this title (relating to Diagnostic and
Therapeutic Services).
(3) The single health care service which uses the expertise
of an ancillary health care facility or service to fulfill its obligations
to enrollees shall have in effect a written contract with each facility,
physician, dentist or other provider and shall comply with all other
applicable provisions in accordance with §11.2005 of this title
(relating to Optional Services).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
I sued in Austin, Texas, on August 11, 1997.
TRD-9710436
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463-6327
♦ ♦ ♦
Chapter 26. Small Employer Health Insurance
Availability Act Regulation
Subchapter A. Small Employer Health Insurance
Availability Act Regulation
28 TAC §§26.2, 26.27
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Department of Insurance proposes repeal of §§26.2
and 26.27 concerning small employer health benefit plans.
Section 26.2 concerns forms adopted and incorporated by
reference for Insurance Code, Chapter 26. Repeal of this
section is necessary because the forms are included in their
entirety in proposed new §26.27 and it is not necessary to
incorporate these forms by reference. The repeal of §26.27 is
necessary because new §26.27 revises the prototype standard
benefit plans and other forms to be used by small and large
employer carriers to implement the provisions of House Bill
1212 which amended Insurance Code, Chapter 26. New
section §26.27 will revise, replace and/or supersede existing
§26.27. Simultaneous to this proposed repeal, proposed new
§§26.27 is published elsewhere in this issue of the Texas
Register. The purpose and objective of the proposed new
§26.27 is to implement legislation from the 75th Legislative
session in House Bill 1212 in the forms referenced in Chapter
26 of this title, which includes the prototype standard benefit
plans and other forms to be used by small and large employers
carriers.
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Edna Ramón Butts, senior associate commissioner, Regulation
and Safety, has determined that during the first five years
that the proposed repeal is in effect, there will be no fiscal
impact on state or local government as a result of enforcing or
administering the sections. There will be no measurable effect
on local employment or the local economy.
Ms. Butts has also determined that for each year of the first
five years the repeal of the sections is in effect, the public
benefit anticipated as a result of administration and enforcement
of the repealed sections will be the increased availability of
health benefit plans to small employers and their employees
and dependents and the increased availability of health benefit
plans to large employers and their employees and dependents,
if dependent coverage is offered to employees. There is no
anticipated difference in cost of compliance between small and
large businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed repeal.
Comments on the proposal must be submitted within 30 days
after publication of the proposed sections in the Texas Register
to Caroline Scott, Chief Clerk, Mail Code 113-1C, Texas De-
partment of Insurance, P.O. Box 149104, Austin, Texas 78714-
9104. An additional copy of the comment must be submitted to
Edna Ramón Butts, Senior Associate Commissioner, Regula-
tion and Safety Division, Mail Code 107-2A, Texas Department
of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.
Repeal of §§26.2 and 26.27 is proposed pursuant to the
Insurance Code, Chapter 26; the Health Insurance Portability
and Accountability Act of 1996; and Insurance Code, Article
1.03A. The Insurance Code, Chapter 26, as amended by
the 75th Legislature in House Bill 1212 implements provisions
regarding small and large employers which were necessary to
comply with the federal requirements contained in the Health
Insurance Portability and Accountability Act of 1996. Under the
Insurance Code, Article 26.04, the commissioner shall adopt
rules as necessary to implement the Insurance Code, Chapter
26, and to meet the minimum requirements of federal law and
regulations. Article 1.03A provides that the Commissioner of
Insurance may adopt rules and regulations to execute the duties
and functions of the Texas Department of Insurance only as
authorized by statute. The Government Code §§2001.004 et
seq. authorizes and requires each state agency to adopt rules
of practice setting forth the nature and requirement of available
procedures and prescribes the procedures for adoption of rules
by a state administrative agency.
The proposed repeal affects regulation pursuant to the following
statutes: The Insurance Code, Chapter 26.
§§26.2. Forms Adopted and Incorporated by Reference.
§§26.27. Appendix.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710427
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter A. Small Employer Health Insurance
Portability and Availability Act Regulation
28 TAC §§26.1, 26.4–26.9, 26.11–26.20, 26.22–26.27
The Texas Department of Insurance proposes amendments to
§§26.1, 26.4 - 26.9, 26.11 - 26.20, and 26.22 - 26.26, new
§26.27 and new Subchapter C, §§26.301 - 26.311, concerning
small and large employer health benefit plans. The amend-
ments to these sections and new sections are necessary to
implement legislation enacted by the 75th Legislature in House
Bill 1212, required by federal law in the Health Insurance Porta-
bility and Availability Act of 1996 (sometimes referred to as
"HIPAA"). Simultaneous to this notice of the proposed amend-
ments, new §26.27 and new Subchapter C, §§26.301 - 26.311,
the department is proposing the repeal of existing §26.2 and
§26.27. Notice of the proposed repeal is published elsewhere
in this issue of the Texas Register. Proposed §26.1 provides
the statement of purpose for Chapter 26 which is to implement
the provisions of the Health Insurance Portability and Available
Act, Insurance Code, Chapter 26 relating to small and large
employers and to implement the federal reforms contained in
the Health Insurance Portability and Availability Act. Proposed
§26.4 adds a definition for creditable coverage. The definition
of creditable coverage includes short-term limited duration cov-
erage to implement provisions of the interim federal regulations
of the Health and Human Services on HIPAA (hereinafter re-
ferred to as "federal regulations"), 62 Fed. Reg. 16893, 16897.
In the federal regulations, 62 Fed. Reg. 16893, 16960 (to
be codified at 45 CFR §146.113) health insurance coverage
that is offered in the group or individual market is creditable
coverage. Short-term limited duration insurance is defined as
a particular type of health insurance coverage, federal regula-
tions, 62 Fed. Reg. 16893, 16958 (to be codified at 45 CFR
§144.103) and consequently is included as creditable coverage.
The definition of creditable coverage (B)(ix)-(xiv) differs from
the definition of creditable coverage in the Insurance Code, Ar-
ticle 26.035 to comply with HIPAA, §2721(d). Proposed §26.4
adds definitions for DNA, genetic information, genetic test and
RNA, to include the definition of genetic information contained
in House Bill 39. Proposed §26.4 adds a definition for health
insurance coverage which is included to implement provisions
of the federal regulations, 62 Fed. Reg. 16893, 16957 (to
be codified at 45 CFR §144.103). Proposed §26.4 adds def-
initions for health status related factor, large employer, large
employer carrier, and large employer health benefit plan. Pro-
posed §26.4 adds a definition for limited scope dental or vision
benefits which is included to implement provisions of the fed-
eral regulations, 62 Fed. Reg. 16893, 16971 (to be codified
at 45 CFR §146.145). New §26.4 adds definitions for medical
care and medical condition to implement provisions of the fed-
eral regulations, 62 Fed. Reg. 16893, 16957 (to be codified
at 45 CFR §144.103). New §26.4 adds definitions for partici-
pation criteria and public health benefit plan. The definition of
public health benefit plan is included to implement provisions
of the federal regulations, 62 Fed. Reg. 16893, 16961 (to
be codified at 45 CFR §146.113(c)(ix)). Proposed §26.4 adds
definitions for reinsured carrier, risk-assuming carrier, and risk
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pool. Proposed §26.4 includes a definition of short-term limited
duration insurance to implement the provisions of the federal
regulations, 62 Fed. Reg. 16893, 16958 (to be codified at 45
CFR §144.103). Proposed §26.4 adds a definition for significant
break in coverage to implement provisions of the federal regu-
lations, 62 Fed. Reg. 16893, 16961 (to be codified at 45 CFR
§146.113(b)(2)(iii)). Proposed §26.4 amends definitions for af-
filiation period, case characteristics, child, class of business,
dependent, eligible employee, franchise insurance policy, HMO,
health benefit plan, and health carrier. Proposed §26.4 amends
the definition of late enrollee to comply with provisions regarding
special enrollment contained in the federal regulations, 62 Fed.
Reg. 16893, 16968 (to be codified at 45 CFR §146.117(b)).
Proposed §26.4 amends the definition of new entrant, person,
point of service contract, policy year, premium, renewal date,
risk characteristic, small employer, small employer carrier, and
waiting period. The definition of waiting period deletes the pro-
vision that a waiting period may not exceed 90 days, which
is now contained in §26.7(j). Proposed §26.4 deletes defini-
tions for affiliated employer and limited benefit policy. Proposed
§26.5 amends the applicability and scope of Subchapter A of
this chapter to apply to any health benefit plan providing health
care benefits covering two or more eligible employees of a small
employer if the health benefit plan is a group or individual fran-
chise policy issued to a small employer. This amendment is
proposed to comply with the definition of small employer as
contained in HIPAA, §2791(e)(4). Proposed §26.5 addresses
how to make a determination of whether an employer is a small
employer for those employers who were not in existence dur-
ing the preceding calendar year. Proposed §26.5 deletes pro-
visions regarding policies issued prior to September 1, 1993,
because neither House Bill 1212 nor HIPAA permit the grand-
fathering of any policies. Proposed §26.5 provides that all the
provisions of the Insurance Code, Subchapters A-G, are appli-
cable to an insurance policy, evidence of coverage, contract,
or other document that is delivered, issued for delivery, or re-
newed by small employers and their employees on or after July
1, 1997. Proposed §26.5 states notice requirements for carri-
ers that provided coverage to small employers prior to July 1,
1997 and elect not to continue to offer, deliver, or issue for de-
livery health benefit plans to small employers. Proposed §26.5
also provides notice requirements for carriers that elect to con-
tinue to offer, deliver, or issue for delivery health benefit plans
to small employers. Proposed §26.5 implements provisions of
the federal regulations, 62 Fed. Reg. 16893, 16973 (to be cod-
ified at 45 CFR §146.180) which require a governmental health
benefit plan provided through health insurance coverage, that
otherwise meets the requirements of being a small employer,
to be subject to the provisions of HIPAA. This language con-
flicts with the statutory language in House Bill 1212, Insurance
Code, Article 26.02(28) but is necessary to meet the minimum
federal requirements regarding small employers.
Proposed §26.6 requires health carriers providing health benefit
plans in this state to make a filing with the commissioner
regarding whether the health carrier will or will not offer,
renew, or issue health benefit plans to small employers in
this state. Proposed §26.6 requires small employer carriers
to file their geographic service areas with the department.
Proposed §26.7 provides that a small employer carrier shall
not deny two individuals that are married the status of eligible
employee solely on the basis that the two individuals are
married. Proposed §26.7 provides than an open enrollment
period shall consist of an entire calendar month, beginning on
the first day of the month and ending on the last day of the
month. Proposed §26.7 provides that "received by the small
employer" means postmarked by the time period in question.
Proposed §26.7 provides that a waiting period is established
by the small employer and shall not exceed 90 days. This
language was previously contained in the definition of waiting
period. Proposed §26.7 provides that eligible employees
or their dependents excluded from coverage, not eligible for
coverage, or denied coverage by a small employer carrier shall
be provided an opportunity to enroll in the small employer’s
health benefit plan on the first renewal date on or after July 1,
1997, and sets forth the requirements for such opportunity to
enroll.
Proposed §26.8 states that a small employer carrier shall
provide health benefit plans to small employers without regard
to health status related factors. Proposed §26.8 provides that
the 75% participation requirement shall not apply to a small
employer that has only two eligible employees and that small
employers with only two eligible employees may be subject to
a 100% participation requirement.
Proposed §26.9 provides requirements regarding an adopted
child of an insured. To comply with the HIPAA, §2701(d)(1)-
(2), proposed §26.9 states that if a newborn or adopted child is
enrolled in a health benefit plan within the time periods specified
in the rule, and subsequently enrolls in another health benefit
plan without a significant break in coverage, a preexisting
condition exclusion may not be imposed. Proposed §26.9
states that if a newborn or adopted child is not enrolled within
time periods specified in the rule, then the newborn or adopted
child may be considered a late enrollee. Proposed §26.9
provides that a preexisting condition provision for a late enrollee
may not exceed 18 months from the date of the late enrollee’s
initial application and sets forth an example demonstrating
this principle. To implement the federal regulations, 62 Fed.
Reg. 16893, 16959 (to be codified at 45 CFR §146.111(a)),
proposed §26.9 provides that a preexisting condition provision
may not apply to coverage for a disease or condition other than
a disease or condition for which medical advice, diagnosis,
care, or treatment was recommended or received from an
individual licensed to provide such services under state law and
operating within the scope of practice authorized by state law.
Proposed §26.9 sets forth requirements to preexisting condition
provisions required by House Bill 1212. Proposed §26.9 sets
forth parameters for HMOs regarding an affiliation period.
Proposed §26.11 provides that premium rates shall not be
based on health status related factors of small employer groups.
Proposed §26.12 provides that each HMO small employer car-
rier shall disclose in its solicitation and sales any applicable
affiliation period. Proposed §26.13 provides that a health car-
rier shall elicit at the time of application whether or not the
applicant is a small employer. Proposed §26.14 changes ref-
erences to the Insurance Code, Chapter 26 to include Sub-
chapters A-G and addresses HMO continuation and conversion
provisions contained in Insurance Code, Article 20A.09(k). Pro-
posed §26.14 changes the form numbers of prototype forms, in-
corporates requirements of House Bill 1212 in prototype forms,
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and makes other correctional changes. Proposed §26.14 in-
cludes provisions for a Catastrophic Medical Savings Account
Plan and deletes references to affiliation period for small em-
ployer carriers other than HMOs. Proposed §26.14 references
the new compliance rider for House Bill 1212 and deletes the
reference to the compliance rider for House Bill 369. Proposed
§26.14 clarifies the information that shall be contained in the
health benefit plan forms of an HMO carrier offering a state
approved health benefit plan. Proposed §26.15 provides that a
small employer carrier shall renew a small employer health ben-
efit plan unless there has been: nonpayment of the premium,
fraud or intentional misrepresentation of a material fact by the
small employer, or noncompliance with a material provision of
the health benefit plan relating to premium contribution or partic-
ipation requirements. The language regarding noncompliance
with a material provision relating to the premium contribution or
participation requirements is necessary to implement the min-
imum federal requirements contained in HIPAA, §2712(b)(3).
Proposed §26.15 deletes provisions regarding nonrenewal of
a small employer health benefit plan for non-compliance with
provisions of §11.506(a)(A) because nonrenewal is permitted
for only the reasons provided in HIPAA §2712(b). Proposed
§26.15 clarifies the provisions regarding guaranteed renewabil-
ity for standard benefit plans and other small employer health
benefit plans. Proposed §26.16 provides requirements for dis-
continuing a particular type of small employee coverage. Pro-
posed §26.17 corrects a typographical error to an incorrect cite
of the Insurance Code. Proposed §§26.18 and 26.19 change
the form numbers of prototype forms. Proposed §26.22 pro-
vides that two or more small or large employers may form a
cooperative for the purchase of small or large employer health
benefit plans. Proposed §26.23 provides that the Texas Health
Benefits Purchasing Cooperative shall arrange for small or large
employer health benefit plan coverage for small or large em-
ployer groups who participate in the cooperative. Proposed
§26.24 clarifies the procedures for obtaining the approval of the
commissioner and filing reports with the commissioner. Pro-
posed §§26.25 and 26.26 change references to the Insurance
Code, Chapter 26, to include Subchapters A-G.
New §26.27 includes in their entirety the forms referenced in
this chapter. Most of these forms were contained in an earlier
version of §26.27 which is proposed for repeal elsewhere in
this issue of the Texas Register. The only changes to Figure
Numbers 1-6, 8-9, 13-15, 17, 19-20, 22, 29, 34, 36-39, and
49 from the earlier version is changes to the form number.
Figures 7 and 28 had no changes from the earlier versions.
Changes to Figures 10-12, 16, 21, 31, 35, and 40-48 from
the earlier versions were to incorporate the requirements of
House Bill 1212, to ensure consistency with Chapter 26 as
proposed, and make other correctional changes. The changes
to Figures 18 and 23 from the earlier version deleted an
inapplicable exclusion of "speech" because catastrophic and
basic plans provide coverage for speech/language therapy. The
changes to Figures 24-27 from the earlier versions added a
rider effective date. The changes to Figure 30 from the earlier
version were to incorporate the provisions of Insurance Code,
Article 3.70-3C contained in Senate Bill 383. Figure 32 is
a new form, a compliance rider for House Bill 1212. The
changes to Figure 33 from the earlier version were made to
incorporate the requirements of House Bill 1212; to ensure
consistency with Chapter 26 as proposed; add a definition
of emergency care as required by Insurance Code, Article
20A.02(g); add a definition of life-threatening, as required by
Insurance Code, Article 20A.02(o); include provisions relating
to continuation and conversion as required by Insurance Code,
Article 20A.09(k); address complaints and appeals to the HMO
as required by Insurance Code, Article 20A.12; address filing
complaints with the Texas Department of Insurance as required
by the Insurance Code, Article 20A.12A; address out-of-network
services, and continuity of treatment contained in 28 TAC
§11.1600; address the appeals process to an Internal Review
Organization contained in Insurance Code, Article 21.58A, and
ensure consistency with 28 TAC §11.1500 for provisions on
retaliation. Figure Numbers 50-51 are forms for new filing
requirements for large employers.
New §26.301 sets forth the applicability of Subchapter C,
Chapter 26. New §26.301 sets forth the method for determining
whether an employer is a large employer for those employers
who were not in existence the preceding calendar year. New
§26.301 states that the provisions of the Insurance Code,
Subchapters A and H, and Subchapter C of this chapter
are applicable to an insurance policy, evidence of coverage,
contract, or other document that is delivered, issued for delivery,
or renewed to large employers and their employees on or after
July 1, 1997. New §26.301 provides that policies delivered,
issued for delivery, or renewed before July 1, 1997 are
governed by the law as it existed before that date until renewed.
New §26.301 provides that the Insurance Code, Subchapters
A and H, and Subchapter C of this chapter shall continue to
apply to a health benefit plan issued to a large employer that
ceases to be large employer, if the employer elects to renew
the large employer health benefit plan. New §26.301 sets forth
the notice requirements that health carriers shall provide to
such employers. New §26.301 provides that Subchapter C
of this chapter applies to a health benefit plan that is issued
to an employer that subsequently becomes a large employer
on the first renewal date, unless the employer was a small
employer and renews its current health benefit plan. New
§26.301 implements provisions of the federal regulations, 62
Fed. Reg. 16893, 16973 (to be codified at 45 CFR §146.180)
which require a governmental health benefit plan provided
through health insurance coverage, that otherwise meets the
requirements for being a large employer, to be subject to the
provisions of HIPAA. This language conflicts with the statutory
language in House Bill 1212, Insurance Code, Article 26.02(14)
but is necessary to meet the minimum federal requirements
regarding large employers.
New §26.302 requires health carriers providing health benefit
plans in this state to make a filing with the commissioner re-
garding whether the health carrier will or will not offer, renew,
or issue health benefit plans to large employers in this state.
New §26.302 requires large employer health carriers to estab-
lish and file geographic services areas with the department.
New §26.303 states that a large employer may establish
participation criteria as long as the participation criteria is
not based on health status related factors. New §26.303
requires a large employer carrier to accept or reject the
entire group of individuals who meet the large employer’s
participation criteria and exclude only those individuals who
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have declined coverage. It also requires a large employer
carrier to secure a written waiver for each employee who
declines coverage, provides the information such waiver must
contain, and requires the waivers to be maintained for six
years. It requires an agent to notify a large employer carrier of
circumstances that would indicate the large employer induced
an employee to decline coverage due to health status related
factors. New §26.303 provides that a large employer carrier
may require a large employer to meet minimum premium
contribution or participation requirements, sets forth standards
if such requirements are used, and provides that health carriers
may require a large employer to answer questions regarding
such requirements. New §26.303 sets forth a round-down
requirement for use when a large employer carrier has a
participation requirement. It also addresses termination of
coverage when a large employer fails to meet the participation
requirement for six consecutive months.
New §26.304 sets forth the requirements for large employer
carriers to insure entire groups of individuals meeting the em-
ployer’s participation criteria. It provides that a large employer
carrier offering coverage to a large employer and its employ-
ees shall offer to provide coverage to each eligible employee
who meets the participation requirement. It also requires large
employer carriers that offer dependent coverage to enrollees
to offer to provide coverage to each eligible dependent. New
§26.304 provides that a large employer carrier may require large
employers applying for coverage to provide a list of eligible em-
ployees and dependents, if applicable, and supporting docu-
mentation regarding eligibility. New §26.304 provides that a
large employer carrier shall not deny two individuals that are
married the status of eligible employee solely on the basis that
the two individuals are married. It sets forth requirements re-
garding new entrants. It provides that eligible employees or
their dependents excluded from coverage, not eligible for cov-
erage, or denied coverage by a large employer carrier shall be
provided an opportunity to enroll in the large employer’s health
benefit plan on the first renewal date on or after July 1, 1997,
and provides the requirements for such opportunity to enroll.
New §26.305 provides enrollment requirements for the initial
enrollment period, for new entrants, and for the annual open
enrollment period. It provides enrollment criteria for new em-
ployees, and addresses coverage for dependents, newborns,
and adopted children. It also provides that "received by the
large employer" means postmarked by the time period in ques-
tion. New §26.306 states that if a newborn or adopted child is
not enrolled within the time periods specified in the rule, then
the newborn or adopted child may be considered a late enrollee.
It limits exclusions for individuals who meet the participation cri-
teria to those contained in the Insurance Code, Articles 26.83
and 26.90. New §26.306 sets forth requirements for preexist-
ing condition provisions required by House Bill 1212. It provides
that a preexisting condition provision for a late enrollee may not
exceed 18 months from the date of the late enrollee’s initial ap-
plication and sets forth an example demonstrating this principle.
It sets forth parameters for HMOs regarding an affiliation period.
New §26.306 states requirements for a waiting period. It pro-
vides that a large employer health benefit plan may not limit or
exclude coverage by the use of a rider or amendment, except
for a preexisting condition or affiliation period permitted under
the Insurance Code, Articles 26.83 or 26.90. New §26.307 pro-
vides fair marketing requirements for large employer carriers.
New §26.308 provides that a large employer carrier shall re-
new a large employer health benefit plan unless there has been:
nonpayment of the premium, fraud or intentional misrepresenta-
tion of a material fact by the large employer, or noncompliance
with a material provision of the health benefit plan relating to
premium contribution or participation requirements. The lan-
guage regarding noncompliance with a material provision relat-
ing to the premium contribution or participation requirements is
necessary to implement the minimum federal requirements con-
tained in HIPAA, §2712(b)(3). New §26.309 provides require-
ments for when a large employer carrier may elect to refuse to
renew all large employer health benefit plans in this state. New
§26.309 sets forth requirements applicable if a large employer
carrier elects to discontinue a particular type of large employer
coverage. New §26.310 provides that a misrepresentation in
marketing large employer health benefit plans is a violation of
the Insurance Code, Articles 21.20 and 21.21. New §26.311
provides that the commissioner may impose sanctions for a vi-
olation of the Insurance Code, Subchapters A and H, and Sub-
chapter C of this chapter.
Edna Ramón Butts, senior associate commissioner, Regulation
and Safety, has determined that for each year of the first
five years the sections are in effect, there will be no fiscal
impact on state or local government as a result of enforcing or
administering the sections. There will be no measurable effect
on local employment or the local economy.
Ms. Butts has determined that for each year of the first five
years the sections are in effect, the public benefits anticipated
as a result of the proposed sections will be the increased
availability of health benefit plans to small employers and their
employees and dependents and the increased availability of
health benefit plans to large employers and their employees and
dependents, if dependent coverage is offered to employees. On
the basis of cost per hour of labor, there will be no difference
in cost of compliance between small and large businesses.
Ms. Butts estimates that the majority of the costs to comply
with these proposed sections is the result of the legislative en-
actment of House Bill 1212, the federal enactment of HIPAA,
and the federal regulations implementing HIPAA. The compo-
nents of these sections that are expected to result in costs to
those required to comply in excess of the requirements imposed
by statute include the following: three notice requirements by
a small employer carrier to a small employer and two notice
requirements by a large employer carrier to a large employer.
According to the Texas Workforce Commission, as of the first
quarter 1996, there are approximately 365,308 employers who
employ 2-50 employees. Assuming that small employer car-
riers would have to provide 3 separate notices to small em-
ployers at $1.50 per notice and assuming 25% of the 365,308
small employers have coverage through a fully insured plan,
Ms. Butts estimates the maximum cost for compliance with the
small employer provisions of Subchapter A of Chapter 26 would
be $410,972 for all small employer carriers. The actual cost for
compliance for each small employer carrier will vary, based on
each small employer carrier’s market share. According to the
Texas Workforce Commission, as of the first quarter of 1996,
there are approximately 24,195 employers who employ 51 or
more employees. Assuming that large employer carriers would
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have to provide 2 separate notices to large employers at $1.50
per notice and assuming 25% of the 24,195 large employers
have coverage through a fully insured plan, Ms. Butts estimates
the maximum cost for compliance with the large employer pro-
visions of Subchapter C of Chapter 26 would be $18,146. The
actual cost for compliance for each large employer carrier will
vary, based on each large employer carrier’s market share.
Comments on the proposal must be submitted within 30 days
after publication of the proposed sections in the Texas Register
to Caroline Scott, Chief Clerk, Mail Code 113-1C, Texas De-
partment of Insurance, P.O. Box 149104, Austin, Texas 78714-
9104. An additional copy of the comment must be submitted to
Edna Ramón Butts, Senior Associate Commissioner, Regula-
tion and Safety Division, Mail Code 107-2A, Texas Department
of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. Any
requests for a public hearing should be submitted separately to
the Office of the Chief Clerk.
The amendments and new sections are proposed under the
Insurance Code, Chapter 26; the Health Insurance Portability
and Accountability Act of 1996; the interim federal regulations
implementing HIPAA promulgated by the Department of Trea-
sury, Department of Labor, and the Department of Health and
Human Services; and Insurance Code, Article 1.03A. The In-
surance Code, Chapter 26, as amended by the 75th Legisla-
ture implements provisions regarding small and large employers
which were necessary to comply with the federal requirements
contained in the Health Insurance Portability and Accountabil-
ity Act of 1996. Under the Insurance Code, Article 26.04, the
commissioner shall adopt rules as necessary to implement the
Insurance Code, Chapter 26, and to meet the minimum re-
quirements of federal law and regulations. The minimum re-
quirements of federal law for small and large employers are
contained in HIPAA. Interim federal regulations implementing
HIPAA have been promulgated by the Department of the Trea-
sury, Department of Labor, and the Department of Health and
Human Services, 62 Fed. Reg. 16893. As identified in the
introduction to these rules, portions of the federal regulations
are included in these rules as necessary to meet the minimum
requirements of federal law and regulations. Article 1.03A pro-
vides that the Commissioner of Insurance may adopt rules and
regulations to execute the duties and functions of the Texas
Department of Insurance only as authorized by statute. The
Government Code §§2001.004 et seq. authorizes and requires
each state agency to adopt rules of practice setting forth the
nature and requirement of available procedures and prescribes
the procedures for adoption of rules by a state administrative
agency.
The following articles are affected by this proposal: §§26.1,
26.4 - 26.9, 26.11 - 26.13, Insurance Code, Chapter 26 26.14
Insurance Code, Chapter 26 and Article 20A.09(k) 26.15-26.20,
26.22-26.26 Insurance Code, Chapter 26 26.27 Insurance
Code, Chapter 26 and Articles 3.70-3C, 20A.02(g), 20A.02(o),
20A.09(k), 20A.12, 20A.12A, and 21.58A. §§26.301 - 26.311
§§26.1. Statement of Purpose.
(a) This chapter is intended to implement the provisions of
the [Small Employer] Health InsurancePortability and Availability
Act, Insurance Code, Chapter 26relating to small and large
employers. The general purposes of the Insurance Code, Chapter 26,
and this chapter are toimplement the federal reforms contained in
the Health Insurance Portability and Availability Act, to provide
for the availability of health insurance coverage to smalland large
employers and their employees; to ensure renewability of coverage;
to regulate rating practices and establish limits on differences in rates
betweensmall employerhealth benefit plans; to establish limitations
on underwriting practices, eligibility requirements, and the use of pre-
existing condition exclusions; to prescribe standard benefit provisions
for the health benefit plans to be offered to all small employers; to
direct the basis of market competition away from risk selection and
toward the efficient management of health care; and to improve the
overall fairness and efficiency of the smallnd large employer health
insurance market.
(b) The Insurance Code, Chapter 26,Subchapters A-G,and
this subchapter [chapter] are intended to promote broader spreading
of risk in the small employer marketplace. The Insurance Code,
Chapter 26,Subchapters A-G, and thissubchapter [chapter] are
intended to regulate all health benefit plans sold to small employers,
whether sold directly or through associations or other groupings of
small employers. Health carriers that provide health benefit plans
to small employers are intended to be subject to provisions of the
Insurance Code, Chapter 26, Subchapters A-G, and this subchapter
[chapter].
(c) The Insurance Code, Chapter 26, Subchapters A and
H, and Subchapter C of this chapter are intended to regulate
all health benefit plans sold to large employers, as provided in
§26.301 of this title (relating to Applicability and Scope), whether
sold directly or through associations or other groupings of large
employers. Health carriers that provide health benefit plans
to large employers are intended to be subject to provisions of
the Insurance Code, Chapter 26, Subchapters A and H, and
Subchapter C of this chapter.
§§26.4. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Actuary–A qualified actuary who is a member in good standing of
the American Academy of Actuaries.
[Affiliated employer–A person connected by commonality of owner-
ship with a small employer. The term includes a person that owns a
small employer, shares directors with a small employer, or is eligible
to file a consolidated tax return with a small employer.]
Affiliation period–A period of time that under the terms of the
coverage offered by a HMO, must expire before the coverage
becomes effective. During an affiliation period a HMO is
not required to provide health care services or benefits to the
participant or beneficiary and a premium may not be charged
to the participant or beneficiary [established by a small employer
carrier not to exceed 90 days for new enrollees and not to exceed
180 days for late enrollees during which premiums are not collected
and the issued coverage is not effective].
Agent–A person who may act as an agent for the sale of a health
benefit plan under a license issued under the Insurance Code, Article
20A.15 or 20A.15A, or under the Insurance Code, Chapter 21,
Subchapter A.
Base premium rate–For each class of business and for a specific
rating period, the lowest premium rate that is charged or that could be
charged under a rating system for that class of business by the small
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employer carrier to small employers with similar case characteristics
for small employer health benefit plans with the same or similar
coverage.
Case characteristics–With respect to a small employer, the geographic
area in which that employer’s employees reside, the age and gender
of the individual employees and their dependents, the appropriate
industry classification as determined by the small employer carrier,
the number of employees and dependents, and other objective criteria
as established by the small employer carrier that are considered by
the small employer carrier in setting premium rates for that small
employer. The term does not include [claim experience,] health status
related factors, duration of coverage since the date of issuance of a
health benefit plan, or whether a covered person is or may become
pregnant.
Child–An unmarried natural child of the employee, including a
newborn child; adopted child, including a child whoman insured is
a party in a suit in which the adoption of the child by the insured
is sought[the employee is seeking to adopt]; natural child or adopted
child of the employee’s spouse, provided that the child resides with
the employee.
Class of business–All small employers or a separate grouping of
small employers established under the Insurance Code, Chapter 26,
Subchapters A-G.
Commissioner–The commissioner of insurance.
Creditable coverage:
(A) –An individual’s coverage is creditable for pur-
poses of this chapter if the coverage is provided under:
(i) a self-funded or self-insured employee welfare
benefit plan that provides health benefits and that is established in
accordance with the Employee Retirement Income Security Act
of 1974 (29 U.S.C. Section 1001 et seq.);
(ii) a group health benefit plan provided by a health
insurance carrier or an HMO;
(iii) an individual health insurance policy or evi-
dence of coverage;
(iv) Part A or Part B of Title XVIII of the Social
Security Act (42 U.S.C. Section 1395c et seq.);
(v) Title XIX of the Social Security Act (42 U.S.C.
Section 1396 et seq.), other than coverage consisting solely of ben-
efits under Section 1928 of that Act (42 U.S.C. Section 1396s);
(vi) Chapter 55 of Title 10, United States Code (10
U.S.C. Section 1071 et seq.);
(vii) a medical care program of the Indian Health
Service or of a tribal organization;
(viii) a state or political subdivision health benefits
risk pool;
(ix) a health plan offered under Chapter 89 of Title
5, United States Code (5 U.S.C. Section 8901 et seq.);
(x) a public health plan as defined in this section;
(xi) a health benefit plan under Section 5(e) of the
Peace Corps Act (22 U.S.C. Section 2504(e)); and
(xii) short-term limited duration insurance as de-
fined in this section.
(B) Creditable coverage does not include:
(i) accident-only, disability income insurance, or a
combination of accident-only and disability income insurance;
(ii) coverage issued as a supplement to liability
insurance;
(iii) liability insurance, including general liability
insurance and automobile liability insurance;
(iv) workers’ compensation or similar insurance;
(v) automobile medical payment insurance;
(vi) credit only insurance;
(vii) coverage for onsite medical clinics;
(viii) other coverage that is similar to the coverage
described in this subsection under which benefits for medical
care are secondary or incidental to other insurance benefits and
specified in federal regulations;
(ix) if offered separately, coverage that provides
limited scope dental or vision benefits;
(x) if offered separately, long-term care coverage
or benefits, nursing home care coverage or benefits, home health
care coverage or benefits, community based care coverage or
benefits, or any combination of those coverages or benefits;
(xi) if offered separately, coverage for limited ben-
efits specified by federal regulation;
(xii) if offered as independent, noncoordinated ben-
efits, coverage for specified disease or illness;
(xiii) if offered as independent, noncoordinated
benefits, hospital indemnity or other fixed indemnity insurance;
or
(xiv) Medicare supplemental health insurance as
defined under Section 1882(g)(1), Social Security Act (42 U.S.C.
Section 1395ss), coverage supplemental to the coverage provided
under Chapter 55 of Title 10, United States Code (10 U.S.C.
Section 1071 et seq.), and similar supplemental coverage provided
under a group plan, but only if such insurance or coverages
are provided under a separate policy, certificate, or contract of
insurance
Department–The Texas Department of Insurance.
Dependent–A spouse; newborn child; child under the age of 19 years;
child who is a full-time student under the age of 23 years and who is
financially dependent on the parent; child of any age who is medically
certified as disabled and dependent on the parent; [and] any person
who must be covered under the Insurance Code, Article 3.51-6, §
3D or § 3E, or the Insurance Code, Article 3.70-2(L); and any
other child included as an eligible dependent under an employer’s
benefit plan.
DNA –Deoxyribonucleic acid.
Eligible employee–An employee who works on a full-time basis and
who usually works at least 30 hours a week. The termalso includes
a sole proprietor, a partner, and an independent contractor, if the
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sole proprietor, partner, or independent contractor is included as an
employee under a health benefit plan of a smallor large employer.
The term does not include:
(A) - (B) (No change.)
Franchise insurance policy–An individual health benefit plan under
which a number of individual policies are offered to a selected group
of a small or large employer. The rates for such a policy may
differ from the rate applicable to individually solicited policies of the
same type and may differ from the rate applicable to individuals of
essentially the same class.
Genetic information –Information derived from the results of a
genetic test.
Genetic test –A laboratory test of an individual’s DNA, RNA, pro-
teins, or chromosomes to identify by analysis of the DNA, RNA,
proteins, or chromosomes the genetic mutations or alterations
in the DNA, RNA, proteins, or chromosomes that are associated
with a predisposition for a clinically recognized disease or disor-
der. The term does not include:
(A) a routine physical examination or a routine test
performed as a part of a physical examination;
(B) a chemical, blood or urine analysis;
(C) a test to determine drug use; or
(D) a test for the presence of the human immunode-
ficiency virus.
HMO–Any person governed by the Texas Health Maintenance
Organization Act, [A health maintenance organization subject to]
Insurance Code, Chapter 20A, including:
(A) a person defined as a health maintenance organi-
zation under Section 2 of the Texas Health Maintenance Organ-
ization Act;
(B) an approved nonprofit health corporation that
is certified under Section 5.01(a), Medical Practice Act, Article
4495b, Texas Civil Statutes, and that holds a certificate of
authority issued by the commissioner under Insurance Code,
Article 21.52F;
(C) a statewide rural health care system under Insur-
ance Code, Article 20C.05; or
(D) a nonprofit corporation created and operated by a
community center under Subchapter C, Health and Safety Code.
Health benefit plan–A group, blanket, or franchise insurance policy,
a certificate issued under a group policy, a group hospital service
contract, or a group subscriber contract or evidence of coverage
issued by a health maintenance organization that provides benefits for
health care services. The term does not include thefollowing plans of
coverage [excluded under the Insurance Code, Article 26.02(9)(A)(P),
as follows]:
(A) accident-onlyor disability income insuranceor a
combination of accident-only and disability income insurance
[coverage];
(B) credit-only [credit] insurance [coverage];
(C) disability insurance coverage;
(D) coverage for aspecified diseaseor illness [coverage
or other limited benefit policies];
(E) [coverage of] Medicare services under a federal
contract;
(F) Medicare supplement and Medicare Select policies
regulated in accordance with federal law;
(G) long-term care [insurance] coverageor benefits,
nursing home care coverage or benefits, home health care
coverage or benefits, community-based care coverage or benefits,
or any combination of those coverages or benefits;
(H) coveragethat provides limited-scope [limited to]
dentalor [care;]
[(I) coverage limited to care of] visionbenefits;
(I) [(J)] coverage provided by a single-service health
maintenance organization;
(J) [(K) insurance] coverage issued as a supplement to
liability insurance;
(K) [(L) insurance coverage arising out of a] workers’
compensation [system] or similarinsurance [statutory system];
(L) [(M)] automobile medical payment insurance cover-
age;
(M) [(N)] jointly managed trusts authorized under 29
United States Code §§141 et seq. that contain a plan of benefits
for employees that is negotiated in a collective bargaining agreement
governing wages, hours, and working conditions of the employees
that is authorized under 29 United States Code §157;
(N) [(O)] hospital [confinement] indemnityor other
fixed indemnity insurance [coverage]; [or]
(O) [(P)] reinsurance contracts issued on a stop-loss,
quota-share, or similar basis;
(P) short-term limited duration insurance as defined
in this section;
(Q) liability insurance, including general liability
insurance and automobile liability insurance;
(R) coverage for on-site medical clinics; or
(S) coverage that provides other limited benefits
specified by federal regulations or
(T) other coverage that is:
(i) similar to the coverage described in subpara-
graphs A-S of this paragraph under which benefits for medical
care are secondary or incidental to other insurance benefits; and
(ii) specified in federal regulations.
Health carrier–Any entity authorized under the Insurance Code or
another insurance law of this state that provides health insurance or
health benefits in this state including an insurance company, a group
hospital service corporation under the Insurance Code, Chapter 20,
an HMO [a health maintenance organization under the Texas Health
Maintenance Organization Act (the Insurance Code, Chapter 20A),]
and a stipulated premium company under the Insurance Code, Chapter
22.
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Health insurance coverage–Benefits consisting of medical care
(provided directly, through insurance or reimbursement, or
otherwise) under any hospital or medical service policy or
certificate, hospital or medical service plan contract, or HMO
contract.
Health status related factor–Health status; medical condition,
including both physical and mental illnesses; claims experience;
receipt of health care; medical history; genetic information;
evidence of insurability, including conditions arising out of acts
of domestic violence; and disability.
Index rate–For each class of business as to a rating period for small
employers with similar case characteristics, the arithmetic average of
the applicable base premium rate and corresponding highest premium
rate.
Large employer –An employer who employed an average of at
least 51 eligible employees on business days during the preceding
calendar year and who employs at least two eligible employees on
the first day of the policy year. For purposes of this definition, a
partnership is the employer of a partner.
Large employer carrier–A health carrier, to the extent that
carrier is offering, delivering, issuing for delivery, or renewing
health benefit plans subject to Insurance Code, Subchapters A
and H.
Large employer health benefit plan–A health benefit plan offered
to a large employer.
Late enrollee–Any [An] eligible employee ordependent eligible for
enrollment who requests enrollment in a smallor large employer’s
health benefit plan after the expiration of the initial enrollment period
established under the terms of the first plan for which that employee or
dependent was eligible through the smallor large employer or after
the expiration of an open enrollment period under Insurance Code,
Article 26.21(h)or 26.83(f). An [eligible] employee or dependent is
not a late enrollee if:
(A) the individual:
(i) was covered under another [employer] health ben-
efit plan or self-funded employer health benefit planat the time
the individual was eligible to enroll;
(ii) declines in writing, at the time of initial eligibility,
stating that coverage under another [employer] health benefit plan
or self-funded employer health benefit planwas the reason for
declining enrollment;
(iii) has lost coverage under another [employer] health
benefit planor self-funded employer health benefit planas a result
of the termination of employment,he reduction in the number of
hours of employment,the termination of the other plan’s coverage,
the termination of contributions toward the premium made by
the employer; or the death of a spouse, or divorce; and
(iv) requests enrollment not later than the 31st day
after the date on which coverage underthe other [another employer]
health benefit plan or self-funded employer health benefit plan
terminates;
(B) the individual is employed by an employer who offers
multiple health benefit plans and the individual elects a different
health benefit plan during an open enrollment period; [or]
(C) a court has ordered coverage to be provided for a
spouse [or minor child] under a covered employee’s plan[;] and
[(i) for coverage to be provided for a spouse, a]the
request for enrollment is made not later than the 31st day after the
date on which the court order is issued; [or]
(D) a court has ordered coverage to be provided for
a child under a covered employee’s plan and the
[(ii) for coverage to be provided for a child, a] request
for enrollment is made not later than the 31st day after the date
on which the employer receives [notification of] the court orderor
notification of the court order;
(E) the individual has a change in family composition
due to marriage, birth of a child, adoption of a child, or because
an insured becomes a party in a suit for the adoption of a child ;
(F) an individual becomes a dependent due to mar-
riage, birth of a newborn child, adoption of a child, or because
an insured becomes a party in a suit for the adoption of a child;
and
(G) the individual described in subparagraphs E and
F of this paragraph requests enrollment no later than the 31st
day after the date of the marriage, birth, adoption of the child,
or within 31 days of the date an insured becomes a party in a
suit for the adoption of a child.
[Limited benefit policy–For purposes of this chapter and the Insurance
Code, Chapter 26, only, this term means a policy of accident and
sickness insurance:
[(A) that provides for payment of benefits only upon
the occurrence of certain contingencies, such as cancer or other
specified disease, in contrast to policies covering all contingencies
other than those excluded, or coverage, including, but not limited to,
CHAMPUS supplements or intensive care, sold to supplement other
coverage in force; or
[(B) that provides only the type of coverage set forth
in §3.3071 of this title (relating to Minimum Standards for Basic
Hospital Expense Coverage), §3.3072 of this title (relating to
Minimum Standards for Basic Medical Surgical Expense Coverage),
or § 3.3075 of this title (relating to Minimum Standards for Disability
Income Protection Coverage), where the policy fails to meet the
minimum standards as provided in those sections; and
[(C) a policy will not be deemed to be a limited benefit
policy:
[(i) solely due to a deductible in excess of the mini-
mum standard provided in §3.3071(4) of this title (relating to Mini-
mum Standards for Basic Hospital Expense Coverage); or
[(ii) if it provides any coverage or benefit in addition
to or other than the coverage and benefits set out respectively in
§§3.3071, 3.3072, or 3.3075 of this title.]
Limited scope dental or vision benefits –Dental or vision benefits
that are sold under a separate policy or rider and that are limited
in scope to a narrow range or type of benefits that are generally
excluded from hospital, medical, or surgical benefits contracts.
Medical care –Amounts paid for:
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(A) the diagnosis, cure, mitigation, treatment, or
prevention of disease, or amounts paid for the purpose of
affecting any structure or function of the body;
(B) transportation primarily for and essential to the
medical care described in subparagraph (A) of this paragraph;
or
(C) insurance covering medical care described in
either subparagraphs (A) or (B) of this paragraph.
Medical Condition –Any physical or mental condition including,
but not limited to, any condition resulting from illness, injury
(whether or not the injury is accidental), pregnancy, or congenital
malformation. Genetic information in the absence of a diagnosis
of the condition related to such information shall not constitute
a medical condition.
New business premium rate–For each class of business as to a
rating period, the lowest premium rate that is charged or offered
or that could be charged or offered by the small employer carrier
to small employers with similar case characteristics for newly issued
small employer health benefit plans that provide the same or similar
coverage.
New entrant–An eligible employee, or the dependent of an eligible
employee, who becomes part of a smallor large employer group
after the initial period for enrollment in a health benefit plan. After
the initial enrollment period, this includes any employee or dependent
who becomes eligible for coverage and who is not a late enrollee.
Participation criteria–Any criteria or rules established by a
large employer to determine the employees who are eligible for
enrollment, including continued enrollment, under the terms of
a health benefit plan. Such criteria or rules may not be based on
health status related factors.
Person–An individual, corporation, partnership, [association,] or
other [private] legal entity.
Point-of-service contract–A benefit plan offered throughan HMO [a
health maintenance organization] that:
(A) includes corresponding indemnity benefits in addition
to benefits relating to out-of-area or emergency services provided
through insurers or group hospital corporations; and
(B) permits the insured to obtain coverage under either
the HMO [health maintenance organization] conventional plan or
the indemnity plan as determined in accordance with the terms of the
contract.
Policy year–For purposes of the Insurance Code, Chapter 26, and
this chapter, a 365-day period that begins on the policy’s effective
date or a period of one full calendar-year, under a health benefit plan
providing coverage to smallor large employers and their employees,
as defined in the policy. Smallor large employer carriers must
use the same definition of policy year in all smallor large employer
health benefit plans.
Preexisting condition provision–A provision that denies, excludes, or
limits coverage as to a disease or condition for a specified period
after the effective date of coverage.
Premium–All amounts paid by a smallor large employer and eligible
employees as a condition of receiving coverage from a smallor large
employer carrier, including any fees or other contributions associated
with a health benefit plan.
Public health plan –Any plan established or maintained by a
State, county, or other political subdivision of a State that pro-
vides health insurance coverage to individuals who are enrolled
in the plan.
Rating period–A calendar period for which premium rates established
by a small employer carrier are assumed to be in effect.
Reinsured carrier –A small employer carrier participating in the
Texas Health Reinsurance System.
Renewal date–For each smallor large employer’s health benefit plan,
the earlier of the date (if any) specified in such plan (contract) for
renewal; the policy anniversary date; or the date on which the smallor
large employer’s plan is changed. A change in the premium rate due
solely to the addition or deletion of an employee or dependent if the
deletion is due to a request by the employee, death or retirement of the
employee or dependent, termination of employment of the employee,
or because a dependent is no longer eligible is not considered a
renewal date. For association or multiple employer trusts group
health benefit plans, smallor large employer carriers may use the
date specified for renewal or the policy anniversary date, of either
the master contract or the contract or certificate of coverage of each
smallor large employer in the association or trust, in determining the
renewal date. Smallor large employer carriers must use the same
method of determining renewal dates for all smallor arge employer
health benefit plans.
Risk-assuming carrier –A small employer carrier that elects
not to participate in the Texas Health Reinsurance System, as
approved by the department.
Risk characteristic–The health statusrelated factors, [claims expe-
rience] duration of coverage, or any similar characteristic related to
the health status or experience of a small employer group or of any
member of a small employer group.
Risk load–The percentage above the applicable base premium rate
that is charged by a small employer carrier to a small employer to
reflect the risk characteristics of the small employer group.
Risk pool –The Texas Health Insurance Risk Pool established un-
der Insurance Code, Article 3.77, or other similar arrangements
in other states.
RNA –Ribonucleic acid.
Short-term limited duration insurance–Health insurance cover-
age provided under a contract with an issuer that has an ex-
piration date specified in the contract (taking into account any
extensions that may be elected by the policyholder without the
issuer’s consent) that is within 12 months of the date the contract
becomes effective.
Significant break in coverage–A period of 63 consecutive days during
all of which the individual does not have any creditable coverage.
Neither a waiting period nor an affiliation period is counted in
determining a significant break in coverage.
Small employer –An employer that employed an average of at
least two but not more than 50 eligible employees on business
days during the preceding calendar year and who employs at
least two eligible employees on the first day of the policy year.
For purposes of this definition, a partnership is the employer
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of a partner. A small employer includes an independent school
district that elects to participate in the small employer market
as provided under Insurance Code, Article 26.036.[person that is
actively engaged in business and that, on at least 50% of its working
days during the preceding calendar year, employed at least three but
not more than 50 eligible employees, including the employees of
an affiliated employer, the majority of whom were employed in this
state.]
Small employer carrier–A health carrier, to the extent that health
carrier is offering, delivering, issuing for delivery, or renewing health
benefit plans subject toSubchapters A-G of the Insurance Code,
Chapter 26, under Article 26.06(a).
Small employer health benefit plan–A plan developed by the com-
missioner under the Insurance Code, Chapter 26, Subchapter E, or
any other health benefit plan offered to a small employer under the
Insurance Code, Article 26.42(c) or Article 26.48.
Standard benefit plans–The basic coverage benefit plan and the
catastrophic care benefit plan required to be offered by health carriers,
excluding HMOs, under the Insurance Code, Chapter 26, Subchapter
E. For HMOs, the standard benefit plan means the prototype small
employer group health benefit plan that may be offered by an HMO,
as provided under the Insurance Code, Chapter 26, Subchapter E.
Waiting period–A period of time, established byan employer that
must pass before an individual who is a potential enrollee in a
health benefit plan is eligible to be covered for benefits[a small
employer, during which a new employee is not eligible for coverage
and which cannot exceed 90 days from the first day of employment].
If an employee or dependent enrolls as a late enrollee, any period
before such late enrollment is not a waiting period.
§§26.5. Applicability and Scope.
(a) Except as otherwise provided [in this chapter],Subchap-
ter A of this chapter shall apply to any health benefit plan providing
health care benefits coveringtwo [three] or more eligible employees
of a small employer, whether provided on a group or individual fran-
chise basis, regardless of whether the policy was issued in this state,
if the plan[:]
[(1)] meets one of the following conditions:
(1) [(A)] a portion of the premium or benefits is paid by
a small employer;
(2) [(B)] the health plan is treated by the employer or by
a covered individual as part of a plan or program for the purposes
of 26 United States Code §106 or §162;or [is issued on or after
September 1, 1993]
(3) the health plan is a group policy issued to a small
employer.
(b) Except as provided by Insurance Code, Article 26.06(a),
or subsection (a) of this section, thissubchapter [chapter] does
not apply to an individual health insurance policy that is subject to
individual underwriting, even if the premium is remitted through a
payroll deduction method.
(c) For an employer who was not in existence throughout
the calendar year preceding the year in which the determination
of whether the employer is a small employer is made, the deter-
mination is based on the average number of eligible employees
the employer reasonably expects to employ on business days in
the calendar year in which the determination is made[Health
benefit plans issued prior to September 1, 1993, to small employers
and/or employees of a small employer, including franchise insurance
policies, shall not be required to be amended to comply with the
provisions of the Insurance Code, Chapter 26, and this chapter; ex-
cept that a premium rate for a rating period may only exceed the
ranges set forth in the Insurance Code, Articles 26.32 and 26.33, un-
til September 1, 1995, and such rate shall be calculated, as provided
in the Insurance Code, Article 26.34].
[(d) While franchise insurance policies issued prior to
September 1, 1993, to small employers and/or their employees do
not have to comply with the provisions of the Insurance Code,
Chapter 26, and this chapter, other than the provisions relating to
rates referred to in subsection (b) of this section; policies written for
individuals after that date must comply with the provisions of the
Insurance Code, Chapter 26, and this chapter, even if the employer
has an existing franchise policy.
[(e) Health benefit plans issued to small employers and their
employees on or after September 1, 1993, and prior to January 1,
1994:
[(1) that are specifically offered, marketed, represented,
issued, or delivered as "small employer health benefit plans" during
this timeframe shall comply with all provisions of the Insurance Code,
Chapter 26, when issued or renewed, and shall be amended to comply
with all provisions of this chapter no later than January 1, 1994;
[(2) that are not specifically offered, marketed, repre-
sented, issued or delivered as "small employer health benefit plans"
during this timeframe shall be amended to comply with all provisions
of the Insurance Code, Chapter 26, and this chapter, on the first re-
newal date occurring on or after January 1, 1994.
[(f) Health benefit plans that are offered, marketed, repre-
sented, issued, or delivered for issue to small employers and their
employees, on and after January 1, 1994, shall comply with all pro-
visions of the Insurance Code, Chapter 26, and this chapter beginning
January 1, 1994.
[(g) Health benefit plans that are offered, marketed, repre-
sented, issued or delivered for issue to small employers and their
employees on or after September 1, 1993, but before June 1, 1996,
must comply with Insurance Code, Chapter 26, as amended by the
74th Legislature and with amendments to this chapter to be adopted
January 1, 1996, beginning on the first renewal date of the health
benefit plan following June 1, 1996. Small employer carriers may
voluntarily comply with the amendments to Insurance Code, Chapter
26, and to this chapter for health benefit plans offered, marketed, rep-
resented, issued or delivered for issue or renewed after the effective
date of the amendments to this chapter but before June 1, 1996. This
section does not permit a small employer carrier to cancel or nonre-
new a small employer health benefit plan, including a standard benefit
plan, issued before June 1, 1996; however, if the small employer cur-
rently was issued a standard benefit plan, the small employer carrier
shall give the small employer notice of the standard benefit plans
provided for by this chapter as amended at least 30 days prior to the
first renewal date. Small employer carriers may use Form Number
369 SUMM provided at Figure 41 of §26.27(b) of this title (relating
to Appendix) to provide the required notice.]
(d) [(h) Beginning on June 1, 1996,] An insurance policy,
evidence of coverage, contract, or other document that is delivered,
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issued for delivery, orrenewed to small employers and their
employees on or after July 1, 1997[health benefit plans that
are offered, marketed, represented, issued or delivered for issue to
small employers and their employees on or after June 1, 1996,]
shall comply with all provisions of the Insurance Code, Chapter 26,
Subchapters A-G,as amended by the75th [74th] Legislature, and
with amendments to thissubchapter [chapter to be adopted January
1, 1996].
(e) An insurance policy, evidence of coverage, contract
or other document establishing coverage under a health benefit
plan for small employers and their employees that is delivered,
issued for delivery or renewed before July 1, 1997 is governed by
the law and this chapter as it existed before that date until the
first renewal date of that policy, evidence of coverage, contract
or other document establishing coverage on or after July 1, 1997.
(f) [(i)] If a health carrier continues to provide coverage to
small employers and their employees under [existing] health benefit
plans delivered or issued for delivery before July 1, 1997,and
elects not to continue to offer, deliver, or issue for delivery health
benefit plans to small employers and their employees, the health
carrier will only be considered a small employer carrier for purposes
of renewing such existing plans. In this case, the health carrier shall
notify the small employer of certain information. The notice shall
be provided at least 30 days prior to the first renewal date occurring
on or afterJuly 1, 1997 [January 1, 1994, except for renewal dates
occurring prior to March 1, 1994, and for those renewal dates, the
notice shall be given as soon as possible before the renewal date].
The notice shall [state that]:
(1) state that the health carrier (the current health carrier
of the small employer’s employee health benefit plans) has elected
not to continue to offer new health benefit plans in the small employer
market; [and]
(2) offer the small employer the option of continuing the
existing health benefit plan or plans, with amendments to comply
with Insurance Code, Chapter 26, Subchapters A-G and this
subchapter; and,
(3) [(2)] state that other health benefit plans may be
available to the small employer through other small employer carriers
and that such other plans should be compared against existing plans
to determine which plan is more beneficial.
(g) [(j)] If a health carrier continues to provide coverage to
small employers and their employees under [existing] health bene-
fit plans delivered or issued for delivery before July 1, 1997,and
elects to continue to offer, issue, and issue for delivery health ben-
efit plans to small employers and their employees, the health carrier
shall notify the small employer of certain information. The notice
shall be provided at least 30 days prior to the first renewal date oc-
curring on or afterJuly 1, 1997[January 1, 1994, except for renewal
dates occurring prior to March 1, 1994, and for those renewal dates,
the notice shall be given as soon as possible before the renewal date].
The notice shall:
(1) offer the small employer the option of continuing the
existing health benefit plan or plans, with amendments to comply
with Chapter 26, or purchasing new small employer benefit plans in
accordance with the Insurance Code, Chapter 26,Subchapters A-G,
and thissubchapter [chapter]; and
(2) provide notice that such other plans should be com-
pared against existing plans to determine which plan is more benefi-
cial.
(h) [(k)] The provisions of the Insurance Code, Chapter 26,
Subchapters A-G, and thissubchapter [chapter] shall apply to a
health benefit plan provided to a small employer or to the employees
of a small employer without regard to whether the health benefit
plan is offered under or provided through a group policy or trust
arrangement of any size sponsored by an association or discretionary
group.
(i) [(l)] If a small employer or the employees of a small
employer are issued a health benefit plan under the provisions
of the Insurance Code, Chapter 26,Subchapters A-G, and this
subchapter [chapter], and the small employer subsequently employs
more than 50 eligible employees or less thantwo [three] eligible
employees, the provisions of the Insurance Code, Chapter 26, and this
subchapter [chapter] shall continue to apply to that particular health
plan. A health carrier providing coverage to such an employer shall,
within 60 days of becoming aware that the employer has more than
50 eligible employees or less thantwo [three] eligible employees,
but not later than the first renewal date occurring after the small
employer has ceased to be a small employer, notify the employer
that the protections provided under the Insurance Code, Chapter 26,
Subchapters A-G, and this subchapter [chapter] shall cease to
apply to the employer, if such employer fails to renew its current
health benefit plans or elects to enroll in a different health benefit
plan.
[(m) If a health benefit plan is issued on or after September
1, 1993, to an employer that is not a small employer as defined in the
Insurance Code, Chapter 26, but subsequently the employer becomes
a small employer, the provisions of the Insurance Code, Chapter 26,
and this chapter shall apply to the health benefit plan on the first
renewal date on or after January 1, 1994. An employer may become
a small employer due to several reasons, including, but not limited to,
the loss or change of work status of one or more employees, or the
employer has moved to this state from another state and has a health
benefit plan that was issued in the other state. The health carrier
providing a health benefit plan to such an employer:
[(1) shall not be considered to have elected to offer, issue,
or issue for delivery health benefit plans to small employers under the
provisions of the Insurance Code, Chapter 26, and this chapter solely
because the health carrier continues to provide coverage under the
health benefit plan to the employer and employees of the employer;
however, for purposes of such existing health benefit plans, the health
carrier will be considered a small employer carrier; and
[(2) shall, within 60 days of becoming aware that the
employer has 50 or fewer eligible employees, notify the small
employer of the options that will be available to the small employer
under the Insurance Code, Chapter 26, and this chapter, including
the small employer’s option to purchase a small employer health
benefit plan from the employer’s current health carrier, if the carrier is
offering such coverage, or from any small employer carrier currently
offering small employer coverage in this state.]
(j) [(n)] If a small employer has employees in more than one
state, the provisions of the Insurance Code, Chapter 26,Subchapters
A-G, and thissubchapter [chapter] shall apply to a health benefit
plan issued to the small employer if:
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(1) the majority of eligible employees of such small
employer are employed in this state on the issue date or renewal
date; or
(2) the primary business location of the small employer
is in this state on the issue date or renewal date and no state contains
a majority of the eligible employees of the small employer.
(k) A governmental entities’ health benefit plan (subject
to Insurance Code, Articles 3.51-1, 3.51-2, 3.51-3, 3.51-4, 3.51-5,
or 3.51-5A) that is provided through health insurance coverage
and that otherwise meets the requirements of being a small
employer is subject to the provisions of Chapter 26, Insurance
Code, Subchapters A-G and this subchapter. The portion of
a governmental entity’s health benefit plan that is self-insured,
and that otherwise meets the requirements of being a small
employer may elect to meet the requirements of the Insurance
Code, Subchapter A-G, Chapter 26, and this subchapter.
§§26.6. Status of Health Carriers as Small Employer Carriers and
Geographic Service Area.
(a) No later than December 15,1997 [1993], each health
carrier providing health benefit plans in this state shall make a filing
with the commissioner indicating whether the health carrier will or
will not offer, renew, issue, or issue for delivery health benefit plans
to small employers in this state as defined in the Insurance Code,
Chapter 26,Subchapters A-G,and thissubchapter [chapter]. The
required filing shall include the certification form provided at Figure
40 of §26.27(b) of this title (relating toForms [Appendix]) (Form
Number1212[369] CERT SEHC STATUS) completed according to
the carrier’s status and shall at least provide a statement to the effect
of one of the following:
(1) the health carrier intends to offer, renew, issue, and
issue for delivery health benefit plans to small employers and their
employees and therefore will operate in accordance with the Insurance
Code, Chapter 26,Subchapters A-Gand this subchapter [chapter];
or
(2) the health carrier does not intend to offer, issue, or
issue for delivery health benefit plans to small employers and their
employees; however, the health carrier intends to renew health benefit
plans issued prior toJuly 1, 1997 [January 1, 1994. With respect
to plans issued between September 1, 1993, and January 1, 1994,
the health carrier intends to]and comply with the Insurance Code,
Chapter 26,Subchapters A-G, and thissubchapter; [chapter, as
applicable; or]
(3) the health carrier does not intend to offer, issue, or
issue for delivery health benefit plans to small employers and their
employees in the State of Texas and intends to nonrenew all health
benefit plans issued to small employers inTexas and will provide
notice to the commissioner and employers in accordance with
§26.16 of this title (relating to Refusal to Renew and Application
to Reenter Small Employer Market); or [.]
(4) The health carrier has no health benefit plans issued
to small employers or to employees of a small employer which are
in force on or afterJuly 1, 1997[September 1, 1993], and the health
carrier does not intend to offer, issue, or issue for delivery health
benefit plans to small employers.
(b) If [After December 15, 1993, if] a health carrier chooses
to change its election under subsection (a)(1), (2), or (4) of this
section, the health carrier shall notify the commissioner of its new
election at least 30 days prior to the date the health carrier intends
to begin operations under the new election. This notification shall be
made on Form Number1212 [369] CERT SEHC STATUS provided
at Figure 40 of §26.27(b)(40) of this title (relating to Forms
[Appendix]).
(c) Upon election to become a small employer carrier, the
health carrier shall establish geographic service areas within which
the health carrier reasonably anticipates it will have the capacity to
deliver services adequately to small employers in each established
geographic service area. Small employer carriers shall comply
with the following:
(1) The geographic service areas shall be defined in terms
of counties or zip codes, to the extent possible, and shall be submitted
in conjunction with any filing of a small employer health benefit plan.
(2) If the service area cannot be defined by counties or
zip code, a map which clearly shows the geographic service areas is
required to be submitted in conjunction with the filing of the small
employer health benefit plan.
(3) If the geographic service area of the carrier is the
entire state, the carrier shall define the service area as the State
of Texas and no other documentation is necessary.
(4) Service areas by zip code shall be defined in a non-
discriminatory manner and in compliance with the Insurance Code,
Articles 21.21-6 and 21.21-8.
(5) Networks of HMO small employer carriers shall
be established in accordance with Chapter 20A, Insurance Code.
(6) Small employer carriers shall utilize Form Num-
ber 1212 CERT GEOG to submit this information provided at
Figure 44 of §26.27(b)(44) of this title (relating to Forms), as re-
quired by §26.19(b) of this title (relating to Filing Requirements).
[If the geographic service area of the carrier is the entire state, the
carrier shall define the service area as the State of Texas and no other
definition is necessary.]
(d) Health carriers providing coverage under any health
benefit plans issued to small employers and/or their employees,
whether on a group or franchise basis, shall be considered small
employer carriers for purposes of such plans, and shall comply with
all provisions of the Insurance Code, Chapter 26,Subchapters A-G,
and thissubchapter [chapter], as applicable.
(e) A health carrier that continues to provide coverage
pursuant to subsection (a)(2) of this section shall not be eligible to
participate in the reinsurance program established under the Insurance
Code, Chapter 26, Subchapter F.
§§26.7. Requirement To Insure Entire Groups.
(a) (No change.)
(b) If elected by the small employer, a small employer carrier
may offer the eligible employees of a small employer the option
of choosing among one or more health benefit plans, provided that
each eligible employee may choose any of the plans offered. Except
as provided in the Insurance Code, Article 26.21 and Article 26.49
(with respect toan affiliation period or exclusions for pre-existing),
the choice among benefit plans may not be limited, restricted,
or conditioned based upon the risk characteristics of the eligible
employees or their dependents.
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(c) A small employer carrier may require each small em-
ployer that applies for coverage, as part of the application process, to
provide a complete list of eligible employees and dependents of eligi-
ble employees as defined in the Insurance Code, Article 26.02.The
[If the] small employer carrier [requires such list, then the carrier]
may also require the small employer to provide reasonable and appro-
priate supporting documentation (such as a W-2 Summary Wage and
Tax Form) to verify the information required under this subsection.
A determination of eligibility shall be made within five business days
of receipt of any requested documentation.
(d) A small employer carrier shall not deny two individu-
als that are married the status of eligible employee solely on the
basis that the two individuals are married. The small employer
carrier shall provide a reasonable opportunity for the individuals
to submit evidence as provided in subsection (c) of this section to
establish each individual’s status as an eligible employee.
(e)[(d)] A small employer carrier shall secure a waiver with
respect to each eligible employee and each dependent of such
an eligible employee who declines an offer of coverage under a
health benefit plan provided to a small employer. Waivers shall be
maintained by the small employer carrier for a period of six years.
The waiver shall be signed by the eligible employee (on behalf of such
employee or the dependent of such employee) and shall certify that
the individual who declined coverage was informed of the availability
of coverage under the health benefit plan. The waiver form shall:
(1) require that the reason for declining coverage be stated
on the form;
(2) include a written warning of the penalties imposed on
late enrollees; and
(3) include a statement that the eligible employee and
dependents were not induced or pressured by the small employer,
agent, or health carrier into declining coverage, but elected of their
own accord to decline such coverage.
(f)[(e)] A small employer carriermay [shall] not provide
coverage to a small employer or the employees of such employer if
the health carrier, or an agent for such health carrier, has knowledge
that the small employer has induced or pressured an eligible employee
(or dependent of an eligible employee) to decline coverage due to the
individual’s risk characteristics.
(g)[(f)] An agent shall notify a small employer carrier, prior
to submitting an application for coverage with the health carrier
on behalf of a small employer or employee of a small employer,
of any circumstances that would indicate that the small employer
has induced or pressured an eligible employee (or dependent of an
eligible employee) to decline coverage due to the individual’s risk
characteristics.
(h)[(g)] New entrants in a health benefit plan issued to a small
employer group [on or after September 1, 1993,] shall be offered
an opportunity to enroll in the health benefit plan currently held by
such employer group or shall be offered an opportunity to enroll in
the health benefit plan if the plan is provided through an individual
franchise policy or more than one plan is available. If a small
employer carrier has offered more than one health benefit plan to
eligible employees of a small employer group pursuant to subsection
(b) of this section, the new entrant shall be offered the same choice of
health benefit plans as the other employees (members) in the group.
A new entrant that does not exercise the opportunity to enroll in the
health benefit plan within the period provided by the small employer
carrier may be treated as a late enrollee by the health carrier, provided
that the period provided to enroll in the health benefit plan complies
with subsection(i) [(h)] of this section.
(i) [(h)] Periods provided for enrollment in and application
for any health benefit plan provided to a small employer group shall
comply with the following:
(1) the enrollment period extends at least 31 days after
the date the new entrant begins employment or if the waiting period
exceeds 31 days, at least 31 days after the date the new entrant
completes the waiting period [becomes eligible] for coverage;
(2) the new entrant is notified of his or her opportunity
to enroll at least 31 days in advance of the last date enrollment is
permitted;
(3) a period of at least 31 days following the date of
employment, or following the date the new entrant is eligible for
coverage, is provided during which the new entrant’s application
for coverage may be submitted. Submitted for purposes of this
paragraph means that the item(s) must be postmarked by the
specified time period. At the discretion of the small employer
carrier, alternative methods of submission such as fax, may be
acceptable;and
(4) an open enrollment period of at least 31 days is
provided on an annual basis.Such enrollment period shall consist
of an entire calendar month, beginning on the first day of the
month and ending on the last day of the month. If the month is a
30-day month, the enrollment period shall begin on the first day
of the month and end on the first day of the following month. If
the month is February, the period shall last through March 2nd.
(j) [(i)] Any waiting period shall be established by
the small employer and shall not exceed 90 days. A small
employer carrier shall not apply a waiting period, [affiliation period,]
elimination period, or other similar limitation of coverage (other
than an exclusion for pre-existing medical conditionsor impose an
affiliation period consistent with the Insurance Code, Article 26.21
and Article 26.49), with respect to a new entrant,that is longer than
the waiting period established by the small employer[90 days.
Any waiting period applied to a new entrant shall be based on the
waiting period established by the small employer and shall not exceed
90 days].
(k) [(j)] New entrants in a health plan issued to a small
employer group [on or after September 1, 1993,] shall be accepted
for coverage by the small employer carrier without any restrictions
or limitations on coverage related to the risk characteristics of the
employees or their dependents, except that a health carrier may
exclude coverage for pre-existing medical conditionsr impose an
affiliation period , to the extent allowed under the Insurance Code,
Article 26.21 and Article 26.49.
(l) [(k)] A small employer carrier may assess a risk load to
the premium rate associated with a new entrant, consistent with the
requirements of the Insurance Code, Chapter 26, Subchapter D, and
this chapter. The risk load shall be the same risk load charged to the
small employer group immediately prior to acceptance of the new
entrant into the group.
(m) [(l)] In the case of an eligible employee (or dependent of
an eligible employee) who was excluded from coverage, not eligible
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for coverage, or denied coverage by a small employer carrier, in
the process of providing a health benefit plan to an eligible small
employer (as defined in the Insurance Code, Chapter 26, and this
chapter), the small employer carrier shall provide an opportunity for
the eligible employee (or dependent(s) of such eligible employee) to
enroll in the health benefit plan issued to the small employer or the
employees of the small employer on the first renewal date occurring
on or afterJuly 1, 1997 [January 1, 1994, if the plan was issued
between September 1, 1993, and January 1, 1994].These individuals
must be given an opportunity to enroll in a timely manner on the
next open enrollment period occurring on or after July 1, 1997.
[(m) A small employer carrier may require an individual who
requests enrollment under this section to sign a statement indicating
that such individual sought coverage under the group contract or
franchise policy (other than as a late enrollee) and that the coverage
was not offered or provided to the individual.] [(n)] The opportunity
to enroll shall meet the following requirements.
(1)The opportunity to enroll under thissubsection [section]
shall comply with subsection(i) [(h)] of this section[, and shall
begin on the first renewal date occurring on or after January 1, 1994,
if the plan was issued between September 1, 1993[, and January 1,
1994].
(2)Eligible employees and dependents of eligible employees
who are provided an opportunity to enroll pursuant to thissubsection
[section] shall be treated as new entrants. Premium rates related to
such individuals shall be set in accordance with subsection (l) [(k)]
of this section.
(3) The terms of coverage offered to an individual de-
scribed inthis subsection [(l) of this section] may exclude coverage
for preexisting [pre-existing] medical conditions orimpose an affil-
iation period only if the health benefit plan currently held by the
small employer contains such an exclusionor an affiliation period
[, provided that the exclusion period shall be reduced by the number
of days between the date the individual was excluded or denied cov-
erage and the date coverage is provided to the individual pursuant to
this subsection].
(4)A small employer carrier shall provide written notice
at least 45 days prior to the opportunity to enroll provided in this
subsection[section] or if less than 45 days are available, within five
working days after determination that subsections(h)-(m) [(g)-(m)]
of this section apply to each small employer insured under a health
benefit plan offered by such health carrier. The notice shall clearly
describe the rights granted under subsections(h)-(m) [(g)-(m)]
of this section to employees and dependents who were previously
excluded from, not eligible for, or denied coverage and the process
for enrollment of such individuals in the employer’s health benefit
plan. (n) A small employer carrier may require an individual
who requests enrollment under subsection (m) of this section to
sign a statement indicating that such individual sought coverage
under the group contract or franchise policy (other than as a late
enrollee) and that the coverage was not offered or provided to
the individual.
§26.8. Guaranteed Issue; Contribution and Participation Require-
ments.
(a) A small employer carrier shall issue a health benefit plan
to any small employer that elects to be covered under the plan and
agrees to satisfy other requirements of the plan. A small employer
carrier shall provide health benefit plans to small employers without
regard tohealth status related factors [claim experience, health
status or medical history].
(b)-(c) (No change).
(d) Coverage under a small employer health benefit plan
is available if at least 75% of the eligible employees of a small
employer elect to be covered, as provided in the Insurance Code,
Article 26.21(b).This 75% requirement shall not apply to a small
employer that has only two eligible employees. A small employer




(f) A small employer carrier may offer small employer health
benefit plans to a small employer even if the employer’s percentage
of participation is less than the small employer carrier’s qualifying
participation level established under subsection (e) of this section if
the small employer carrier:
(1) obtains the written waiver required by§26.7(e)
[§26.7(d)] of this title (relating to Requirement to Insure Entire
Groups); and
(2) accepts or rejects the entire group of eligible employ-
ees that choose to participate and excludes only those employees that
have declined coverage. A carrier may not provide coverage under
this subsection if the circumstances set out in§26.7(f) [§26.7(e)] of
this title apply and may not use this subsection to circumvent the
guaranteed issue and other requirements of Insurance Code, Chapter
26, Subchapters A-G,or this subchapter [chapter].
(g) (No change).
(h) If a small employer fails to meet the qualifying partic-
ipation requirement for a small employer health benefit plan, for a
period of at least six consecutive months, the health carrier may
terminate coverage under the plan upon the first renewal date fol-
lowing the end of the six-month consecutive period during which
the qualifying participation requirement was not met, provided that
the termination shall be in accordance with the terms and conditions
of the plan concerning termination for failure to meet the qualifying
participation requirement and in accordance with the Insurance Code,
Articles 26.23, 26.24, and 26.25and §26.15 of this title (relating to
Renewability of Coverage and Cancellation).
(i) (No change).
§26.9. Exclusions, Limitations, Waiting Periods, Affiliation Periods
andPreexisting [Pre-existing] Conditions and Restrictive Riders.
(a) All health benefit plans that provide coverage for small
employers and their employees as defined in the Insurance Code,
Article 26.02(28) [26.02(21),] and §26.4 of this title (relating to
Definitions) shall comply with the following requirements.
(1) (No change.)
(2) A small employer carrier shall not limit or exclude (by
use of rider, amendment, or other provision of the plan, applicable
to a specific individual) coverage by type of illness, treatment,
medical condition, or accident, except forp eexisting [pre-existing]
conditions or diseasesor an affiliation period , as permitted under
the Insurance Code, Article 26.49.
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(3) A small employer health benefit plan may not limit or
exclude initial coverage of a newborn child of a covered employee.
Any coverage of a newborn child of an employee under this
subsection terminates on the 32nd day after the date of the birth
of the child unless[: ]
[(A) dependent children are eligible for coverage; and
] [(B]) notification of the birth and any required additional premium
are received by the small employer carrier not later than the 31st day
after the date of birth. A small employer carrier shall not terminate
coverage of a newborn child if such carrier’s billing cycle does not
coincide with this 31-day premium payment requirement, until the
next billing cycle has occurred and there has been nonpayment of the
additional required premium, within 30 days of the due date of such
premium.
(4) A small employer health benefit plan may not limit
or exclude initial coverage of an adopted child of an insured. A
child is considered to be the child of an insured if the insured is a
party in a suit in which the adoption of the child by the insured
is sought. The adopted child of an insured may be enrolled, at
the option of the insured, within either:
(A) 31 days after the insured is a party in a suit
for adoption; or
(B) within 31 days of the date the adoption is final.
(5) Coverage of an adopted child of an insured under
paragraph (4) of this subsection terminates unless notification of
the adoption and any required additional premium are received
by the small employer carrier not later than either:
(A) the 31st day after the insured becomes a party
in a suit in which the adoption of the child by the insured is
sought; or
(B) the 31st day after the date of the adoption.
A small employer carrier shall not terminate coverage of an
adopted child if such carrier’s billing cycle does not coincide
with this 31-day premium payment requirement, until the next
billing cycle has occurred and there has been nonpayment of the
additional required premium, within 30 days of the due date of
such premium.
(6) For purposes of paragraphs (3) and (5) of this
subsection, received by the small employer by a specified time
period means that the item(s) must be postmarked by the specified
time period.
(7) If a newborn or adopted child is enrolled in a
health benefit plan or other creditable coverage within the time
periods specified in paragraphs (3) or (4), respectively, and
subsequently enrolls in another health benefit plan without a
significant break in coverage, the other plan may not impose any
preexisting condition exclusion or affiliation period with regard to
the child. If a newborn or adopted child is not enrolled within the
time periods specified in paragraphs (3) or (4), respectively, then
the newborn or adopted child may be considered a late enrollee.
(8) [(4)] A late enrollee may be excluded from coverage
until the next annual open enrollment period and may be subject
to a 12-month pre-existing condition provision as described by
the Insurance Code, Article 26.49.The period during which a
preexisting condition provision is imposed for a late enrollee may
not exceed 18 months from the date of the late enrollee’s initial
application. For instance, Individual A applies for coverage
on September 1, 1997, after the enrollment period of July 1,
1997 through July 31, 1997 has ended. The next annual open
enrollment period is July 1, 1998 through July 31, 1998. The
longest period of time a small employer carrier may impose
a preexisting condition exclusion period on Individual A is 18
months from September 1, 1997, the date of Individual A’s initial
application, which would be March 1, 1999.
(9) [(5)] A preexisting [pre-existing] condition provision
in a small employer health benefit plan may not apply to coverage
for a disease or condition other than a disease or condition for which
medical advice, diagnosis, care, or treatment was recommended or
received from an individual licensed to provide such services
under state law and operating within the scope of practice
authorized by state law during the six months before thearlier
of the:
(A) effective date of coverage;or
(B) the first day of the waiting period.
(10) A small employer carrier shall not treat genetic
information as a preexisting condition described by Insurance
Code, Article 26.49(b) in the absence of a diagnosis of the
condition related to the information.
(11) A small employer carrier shall not treat a
pregnancy as a preexisting condition described in Article 26.49(b),
Insurance Code.
(12) [(6)] A preexisting [pre-existing] condition provi-
sion in a small employer health benefit plan shall not apply to an
individual who was continuously covered foran aggregate[a mini-
mum] period of 12 monthsunder creditable coverage[by a health
benefit plan] that was in effect up to a date not more than63 [60]
days before the effective date of coverage under the small employer
health benefit plan, excluding any waiting period.
(13) [(7)] In determining whether apreexisting [pre-
existing] condition provision applies to an individual covered by
a small employer health benefit plan, the small employer carrier
shall credit the time the individual was covered undercreditable
coverage [a previous health benefit plan] if the previous coverage
was in effect at any time during the 12 months preceding the effective
date of coverage under a small employer health benefit plan. [If the
previous coverage was issued by a health maintenance organization,]
Any [any] waiting period that applied before that coverage became
effective also shall be credited against thepreexisting [pre-existing]
condition provision period.
(14)[(8)] A small employer may establish a waiting period
that cannot exceed 90 days from the first day of employment during
which a new employee is not eligible for coverage. Upon completion
of the waiting period and enrollment within the time frame allowed
by §26.7(i) [§26.7(h)] of this title (relating to Requirement To Insure
Entire Groups), coverage must be effective no later than the next
premium due date following enrollment. Coverage may be effective
at an earlier date as agreed upon by the small employer and the small
employer carrier.
[(9) A carrier that does not use a pre-existing condition
provision in any of its health benefit plans may impose an affiliation
period in a small employer health benefit plan not to exceed 90 days
for new entrants and not to exceed 180 days for late enrollees during
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which premiums are not collected and the issued coverage is not
effective. ]
(15) A health maintenance organization may impose
an affiliation period factor, if the period is applied uniformly
without regard to any health status related factor. The affiliation
period shall not exceed two months for an enrollee, other than
a late enrollee, and shall not exceed 90 days for a late enrollee.
An affiliation period under a plan shall run concurrently with
any applicable waiting period under the plan. An HMO shall
not impose any preexisting condition limitation, except for an
affiliation period.
(16) [(10)] The imposition byan [a] HMO carrier of
an affiliation period does not preclude application of any waiting
period applicableas determined by the employerto all new entrants
under a health benefit plan[; however, any affiliation period may not
exceed 90 days and must be used in lieu of a pre-existing condition
provision].
(17) [(11)] An affiliation period provision in a small
employer health benefit plan shall not apply to an individual who
would not be subject to apreexisting [pre-existing] condition
limitation in accordance with paragraphs(12) [(6)] and (13) [(7)]
of this subsection.
(b) To [In order to] determine ifpreexisting [pre-existing]
conditions as defined in the Insurance Code, Article26.02(23)
[26.02(16)], exist, a small employer carrier shall ascertain the source
of previous or existing coverage of each eligible employee and each
dependent of an eligible employee at the time such employee or
dependent initially enrolls into the health benefit plan provided by
the small employer carrier. The small employer carrier shall have
the responsibility to contact the source of such previous or existing
coverage to resolve any questions about the benefits or limitations
related to such previous or existing coveragein the absence of a
creditable coverage certification form.
§26.11. Restrictions Relating to Premium Rates.
(a)-(b) (No change.)
(c) Each rate manual developed pursuant to subsection (a) of
this section shall specify the case characteristics and rate factors to be
applied by the small employer carrier in establishing premium rates
for the class of business.
(1)-(3) (No change.)
(4) Differences among base premium rates for health
benefit plans shall be based solely on the reasonable and objective
differences in the design and benefits of the health benefit plans
and shall not be based in any way on the actual or expected health
status related factors [or claims experience] of the small employer
groups that choose or are expected to choose a particular health
benefit plan. A small employer carrier shall apply case characteristics
and rate factors within a class of business in a manner that assures
that premium differences among health benefit plans for identical
small employer groups vary only due to reasonable and objective
differences in the design and benefits of the health benefit plans and
are not due to the actual or expected health statusrelated factors [or
claims experience] of the small employer groups that choose or are




In connection with the offering for sale of any small employer health
benefit plan, each small employer carrier and each agent shall make
a reasonable disclosure, as part of its solicitation and sales material,
of:
(1)-(3) (No change.)
(4) any pre-existing condition provisionor affiliation
period.
§26.13. Rules Related to Fair Marketing.
(a) (No change.)
(b) Each small employer that has expressed an interest in
purchasing a small employer health benefit plan shall be given a
written summary of the standard benefit plans. The summary shall
be in a readable and understandable format and shall include a clear,
complete and accurate description of these items in the following
order: lifetime maximums; deductibles, coinsurance maximums
and percentages payable; benefits provided;and limitations and
exclusions and riders that must be offered. To assure that small
employers are fully aware that the Basic Coverage Benefit Plan does
not cover organ transplants,or hospice, small employer carriers,
other than HMOs, electing not to utilize Figure 41, shall reference
this difference in the summary which is prepared and shall appear
in bold print. Small employer carriers other than HMOs may use
Form Number1212 [369] SUMM at Figure 41 of §26.27(b)(41) of
this title (relating toForms [Appendix]) to meet the requirements of
this subsection. HMOs shall use the disclosure format required by
§11.1600 of this title (relating to Information to Prospective Group
Contract Holders and Enrollees) to meet the requirements of this
subsection.
(c)-(g) (No change.)
(h) The small employer carrier shall not require a small
employer to join or contribute to any association or group as a
condition of being accepted for coverage by the small employer
carrier, except that, if membership in an association or other group is
a requirement for accepting a small employer into a particular health
benefit plan, a small employer carrier may apply such requirement,
subject to the requirements of the Insurance Code, Chapter 26,
Subchapters A-G.
(i) (No change).
(j) Health carriers offering individual and group health bene-
fit plans in this state shall be responsible for determining whether the
plans are subject to the requirements of the Insurance Code, Chapter
26, Subchapters A-G, and thissubchapter [chapter]. Health car-
riers shall elicit the following information from applicants for such
plans at the time of application:
(1) whether or not any portion of the premium will be
paid by a small employer; [and]
(2) whether or not the prospective policyholder, certificate
holder, or any prospective insured individual intends to treat the
health benefit plan as part of a plan or program under §162 or §106
of the United States Internal Revenue Code of 1986 (26 United States
Code §106 or §162); or
(3) whether or not the applicant is a small employer.
(k) (No change).
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§26.14. Coverage.
(a) [Until June 1, 1996, every small employer carrier, except
HMOs, shall, as a condition of transacting business in this state with
small employers, offer to small employers at least three standard
benefit plans, including the preventive and primary care benefit plan,
the in-hospital benefit plan, and the standard health benefit plan, as
provided under the Insurance Code, Articles 26.42-26.49, unless a
small employer carrier elects to offer the two standard benefit plans
prescribed by this chapter as amended. After June 1, 1996,]Every
[every] small employer carrier, except HMOs, shall, as a condition of
transacting business in this state with small employers, offer to small
employers two standard benefit plans, the basic coverage benefit plan
and the catastrophic care benefit plan, as provided under the Insurance
Code, Articles 26.42, 26.43, 26.44, 26.44A, 26.44B, [26.48,] and
26.49.
(b) In addition to the standard benefit plans required to
be offered to small employers as provided in the Insurance Code,
Chapter 26,Subchapters A-G,small employer carriers may, subject
to the provisions of the Insurance Code, Article 26.42(c), and
this subchapter [chapter], offer other health benefit plans to small
employers, as provided in the Insurance Code, Article 26.42(c). Such
other health benefit plans shall comply with all provisions of the
Insurance Code, Chapter 26, and thissubchapter [chapter],except
that provisions defining the specific benefits required under the
required standard benefit plans are not applicable. The Insurance
Code, Article26.06(d)[26.06(c)], does not apply to a health benefit
plan offered to a small employer as provided under the Insurance
Code, Article 26.42(c).
(c) Instead of the standard benefit plans described by this
chapter, a health maintenance organization may offer a state-approved
health benefit plan that complies with the requirements of Title XIII,
Public Health Service Act (42 United States Code §§300e, et seq.)
and rules adopted under that Actor by the Commissioner. An HMO
may also offer the prototype small employer group health benefit plan.
(d) All small employer health benefit plans provided by a
small employer carrier other than an HMO shall provide an option
for conversion/continuation which complies with all provisions of
Chapter 3, Subchapter F of this title (relating to Group Health
Insurance Mandatory Conversion Privilege). An HMO shall provide
coverage for [conversion or] continuationor if offered by the HMO
conversionof any small employer health benefit plan which complies
with the requirements ofInsurance Code, Article 20A.09(k).
A state approved health benefit plan that complies with the
requirements of Title XIII, Public Health Service Act (42 U.S.C.
§300e et seq.) shall provide coverage for continuation which
complies with the requirements of Insurance Code, Article
20A.09(k) and must offer conversion in compliance with 42 C.F.R.
§417.124(e) and applicable federal law[and §11.506(7) or (8) of
this title (relating to Mandatory Provisions: Group and Non-group
Agreement and Group Certificate)].
(e)-(f) (No change.)
(g) This subsection[section] contains requirements for op-
tional prototype policy forms for small employer carriers other
than HMOs. The policy forms described in this subsection [are
adopted by reference to] complete a prototype policy and/or certifi-
cate when combined with the required prescribed benefit prototype
policy forms outlined in this section. The prototype policy forms
have been developed to facilitate implementation of the Insurance
Code, Chapter 26,Subchapters A-G, and to streamline the policy
approval process. Small employer carriers are encouraged to use all
of the prototype policy forms as described in thissection [subsec-
tion] to expedite the approval process. The forms referenced in this
section can be found in §26.27(b) of this title (relating toForms
[Appendix]). Each form has a unique form number appearing in the
lower left-hand corner and small employer carriers may use one or
any number of the prototype forms. Alternate language, except for
variables indicated by brackets, must be filed for review and approval
under a different form number using1212 [369] as part of the form
number. Additional filing requirements are outlined in §26.19 of this
title (relating to Filing Requirements).
(1) This paragraph describes group policy face pages.
These prototype policies provide for the entire contract to include
any applications, the certificate of insurance, and any attached
riders. If the small employer carrier elects to use policies other
than the prototype forms, this shell format shall be used with
any small employer health benefit plan. Each policy face page,
whether or not the prototype form is used, shall include the small
employer carrier name and address; policyholder name (and industry,
if used on a multiple employer trustee basis); policy number;
policy effective date; provision for the entire contract to include
applications, the certificate of insurance, and any attached riders;
workers’ compensation disclaimer notice; description of the policy
in bold type as a small employer benefit plan; and the form number
in the lower left hand corner. The policy face page for the prototype
form shall contain the description of the plan in bold type as the
Group Small Employer Basic Coverage Benefit Plan or the Group
Small Employer Catastrophic Care Benefit Plan. The small employer
carrier may include or omit the variable provision addressing the free
look period. The group policy face pages for the prototype policies
include the following:
(A) Group Small Employer Basic Coverage Benefit
Plan (Form Number1212 [369] SE.BASC) for a single employer
policy provided at Figure 1 of §26.27(b)(1) of this title (relating
to Forms);
(B) Group Small Employer Catastrophic Care Benefit
Plan (Form Number1212 [369] SE.CAT) for a single employer
policy provided at Figure 2 of §26.27(b)(2) of this title (relating
to Forms);
(C) Group Small Employer Basic Coverage Benefit
Plan (Form Number1212 [369] ASSN.BASC) for an association
policy provided at Figure 3 of §26.27(b)(3) of this title (relating
to Forms);
(D) Group Small Employer Catastrophic Care Benefit
Plan (Form Number1212[369] ASSN.CAT) for an association policy
provided at Figure 4 of §26.27(b)(4) of this title (relating to
Forms);
(E) Group Small Employer Basic Coverage Benefit
Plan (Form Number1212[369] MET.BASC) for a multiple employer
trustee policyprovided at Figure 5 of §26.27(b)(5) of this title
(relating to Forms);
(F) Group Small Employer Catastrophic Care Benefit
Plan (Form Number1212 [369] MET.CAT) for a multiple employer
trustee policyprovided at Figure 6 of §26.27(b)(6) of this title
(relating to Forms).
(2) (No change.)
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(3) The group certificate of insurance face page is de-
scribed in this paragraph. Each certificate of insurance face page,
whether or not the prototype form is used, shall include the small
employer carrier name and address; the certification provision; a pro-
vision that the certificate face page, all attached provisions, and any
riders shall constitute the entire certificate of insurance; the work-
ers’ compensation disclaimer notice; a description of the plan in bold
type as a small employer benefit plan; and the form number in the
lower left hand corner. The certificate face page for the prototype
form shall contain the description of the plan in bold type as the
Group Small Employer Basic Coverage Benefit Plan or the Group
Small Employer Catastrophic Care Benefit Plan. The identification
information (Employee name, ID Number, Certificate Effective Date,
Policyholder Name, Policy Number, Policy Effective Date, Depen-
dent Coverage) is variable to the extent that small employer carriers
may include all of the information in the certificate of insurance by
any appropriate method, such as an insert or as a sticker on the face
page or schedule of benefits or printed on the face page as provided in
the prototype form. The dependent coverage information is variable
for small employer carriers to insertan employee’s election of[a]
dependent coverage [election]. The variable replacement provision is
an optional provision which carriers may include as provided in the
prototype form or carriers may alter the language in any appropriate
manner or may elect to omit the provision in its entirety. The group
certificate of insurance face pages include the following:
(A) Certificate of Insurance Face Page for the Group
Small Employer Basic Coverage Benefit Plan (Form Number1212
[369] CERT.BASC)provided at Figure 8 of §26.27(b)(8) of this
title (relating to Forms) ;
(B) Certificate of Insurance Face Page for the Group
Small Employer Catastrophic Care Benefit Plan (Form Number1212
[369] CERT.CAT)provided at Figure 9 of §26.27(b)(9) of this title
(relating to Forms).
(4) The table of contents for group policies (Form Number
1212 [369] TCG) is described in this paragraphand provided at
Figure 10 of §26.27(b)(10) of this title (relating to Forms). The
variable items shall be included or omitted as appropriate for the
policy or certificate and page numbers shall be numbered accordingly.
If the prototype table of contents is not used, the format and order
shall be the same as provided in the prototype.
(5) The General Provisions Form for Group Policies
(Form Number1212 [369] GGP) and provided at Figure 11 of
§26.27(b)(11) of this title (relating to Forms) may be used with
all group small employer health benefit plans. If the prototype gen-
eral provisions form is not used, each general provision with same or
similar language shall be included in each policy/certificate. Variable
language for the general provisions form are described as follows:
(A) (No change.)
(B) The definition of Eligible Dependents under the
Eligibility for Coverage (Dependent Coverage) provision allows
a variable to include language describing other children who are
included under an employer’s benefit plan. (C) The Initial
Enrollment for New Eligible Employees provision under Effective
Dates allows a variable for receipt of the application or enrollment
form within 31 days of the:
(i) date of employment; or
(ii) completion of any waiting period established by
the small employer. The length of time for the waiting period is also
variable to allow flexibility for small employers to elect a period of
time not to exceed 90 days. [The reference to Affiliation Period is
variable to the extent that it shall be omitted if the small employer
carrier uses a pre-existing condition limitation in any of its health
benefit plans or if the small employer carrier does not require an
affiliation period.]
(D) [(C)] The Newborn Children provision under
Effective Dates allows a variable to be included if the small employer
carrier requires a premium to be charged for the 31-day period of
coverage if the insured person elects notto [be] continue coverage
for the newborn child. If no premium will be charged, this provision
shall be omitted.
(E) The Newly Adopted Children provision under
Effective Dates allows a variable to be included if the small
employer carrier requires a premium to be charged for the 31-
day period of coverage if the insured person elects not to continue
coverage for the newly adopted child. If no premium will be
charged, this provision shall be omitted.
(F) [(D)] The Late Enrollees provision under Effective
Dates is variable only to the extent that the language shall be
omitted in its entirety if the small employer carrier elects not to
impose a limitation for preexisting conditions [shall include one
of the two variable provisions to reflect the small employer carrier’s
election of either a pre-existing condition limitation, or an affiliation
period]. The time period [periods] is [are] variable to allow a shorter
period of time, if elected by the small employer carrier.
(G) [(E)] The Preexisting [Pre-existing] Conditions
provision is variable only to the extent that it shall be omitted in its
entirety if the small employer carrier elects not to impose a limitation
for preexisting [pre-existing] conditions. If apreexisting [pre-
existing] condition limitation applies, this provision shall be included
in its entirety. The time period is variable to allow a shorter period
of time if elected by the small employer carrier.
[(F) The Affiliation Period provision is variable only
to the extent it shall be omitted in its entirety if the small employer
carrier uses a pre-existing condition limitation in any of its health
benefit plans or if the small employer carrier does not require an
affiliation period. The time period is variable to allow a shorter
period of time if elected by the small employer carrier.]
(H) [(G)] The Eligible Employees provision under
Termination of Insurance allows variables for continued coverage for
an employee who is on an approved leave of absence for a specified
period of time to be inserted if the provision remains. This provision
shall be included or omitted as appropriate.
(I) [(H)] The Eligible Employees and Dependents
provisions under Termination of Insurance allow a variable to be
included if the policy contains a grace period.
(J) [(I)] The Eligible Employees and Dependents pro-
visions under Termination of Insurance allow variables for coverage
to end on either "the date the Employer terminates participation in
the Trust" which may be included when the policy is to be issued to
a multiple employer trust; or "the date the Employer member termi-
nates membership in the Association" which may be included when
the policy is to be issued to an association.
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(K) [(J)] The Policyholder and Company provision
under Termination of Insurance provides alternate provisions for
termination by the Employer as Policyholder; termination by the
Association as Policyholder; termination of participation by an
Employer (member) under an Association policy, or termination of
participation by an Employer under a Multiple Employer Trust policy.
Provisions shall be included appropriately for a single employer
policy, an association policy or a multiple employer trust policy.
(L) [(K)] The Policyholder and Company provision
under Termination of Insurance allows a variable to be included
for the exception to nonpayment of premiums if a grace period is
provided. If a grace period is not provided, the variable "Coverage
will end at the end of the last period for which premium payment
has been made to Us" shall be included. The policy shall contain
a provision allowing for termination by the small employer carrier
due to fraud or intentional misrepresentation of a material fact
by the "Policyholder or" Employer. The phrase "Policyholder or"
shall be used when policies are issued to an association or to a
multiple employer trust. A variable is allowed to be included if
the small employer carrier will terminate the employer’s plan for
failure to maintain the required minimum participation requirements.
[A variable is allowed to be included if the small employer carrier
will terminate the employer’s plan due to failure of the employer to
maintain status as a small employer as described in §26.5 of this title
(relating to Applicability and Scope).]
(6) The Group Provisions Form (Form Number 1212
[369] GRP) provided at Figure 12 of §26.27(b)(12) of this title
(relating to Forms) may be used with all group small employer
health benefit plans. If the prototype Group Provisions form is not
used, each provision with the same or similar language shall be
included in each policy/certificate. Variable provisions for the Group
Provisions form include the following.
(A) A variable is provided in the Payment of Premi-
ums provision for the mode of premium to be inserted.
(B) The Time Limit on Certain Defenses provision
allows a variable forPreexisting [Pre-existing] Conditions only to
the extent that it may be omitted in its entirety if the small employer
carrier elects not to impose a limitation forp eexisting [pre-existing]
conditions. If a preexisting [pre-existing] condition limitation
applies, this provision shall be included in its entirety. The time
period is variable to allow a shorter period of time if elected by the
small employer carrier.
(C) The alternate Time Limit on Certain Defenses
provision is allowed to be used in policies that are underwritten as
permitted by and in accordance with the Insurance Code, Article
26.21(d). The Preexisting Conditions under the alternate Time
Limit on Certain Defenses provision is variable only to the extent
that it may be omitted in its entirety if the small employer car-
rier elects not to impose a limitation for preexisting conditions.
If a preexisting condition limitation applies, this provision shall
be included in its entirety. The time period is variable to allow a
shorter period of time if elected by the small employer carrier.
(D)-(F) (No change.)
(7) Alternate Cost Containment Provisions for Large Case
Management and Second Opinion Requirements (Form Number
1212 [369] ACC)provided at Figure 13 of §26.27(b)(13) of this
title (relating to Forms) are provided as optional provisions for
all plans. Small employer carriers may use these provisions or
modifications of these provisions. The reduction in Percentage
Payable is variable but cannot be more than 50%. Other alternate cost
containment provisions, including precertification, pre-authorization,
case management and utilization review may be used. Penalties for
noncompliance with cost containment provisions shall not reduce
benefits more than 50% in the aggregate.
(h) Prescribed benefits are discussed in this subsection. No
policy, subscriber contract or certificate shall be issued or delivered
for issue in this state to a small employer by a small employer carrier
as a Basic Coverage Benefit Plan or a Catastrophic Care Benefit Plan
unless such policy, subscriber contract, or certificate contains the
prescribed benefit provisions outlined in paragraphs (1)-(4) of this
subsection.
(1) The Basic Coverage Benefit Plan is discussed in this
paragraph. The forms which follow shall be included in this plan as
prescribed. Variable language in the prescribed forms is indicated by
brackets. These forms can be found in §26.27(b) of this title (relating
to Forms [Appendix)]. A small employer carrier shall provide the
benefits as described in the following subparagraphs (A) and/or (B):
(A) The Schedule of Benefits (Non-PPO Plan) for the
Basic Coverage Benefit Plan (Form Number1212[369] SCH.BASC)
provided at Figure 14 of §26.27(b)(14) of this title (relating to
Forms) shall be in the language and format prescribed. This Schedule
of Benefits shall be used when the plan does not include preferred
provider (PPO) benefits.
(i)-(ii) (No change.)
(B) The Schedule of Benefits (PPO Plan) for the Basic
Coverage Benefit Plan (Form Number1212 [369] SCHPPO.BASC)
provided at Figure 15 of §26.27(b)(15) of this title (relating to
Forms) shall be in the language and format prescribed. This Schedule
of Benefits shall be used when the plan includes preferred provider
benefits.
(i)-(iv) (No change.)
(C) The Policy Definitions for the Basic Coverage
Benefit Plan (Form Number1212 [369] DEF.BASC) provided at
Figure 16 of §26.27(b)(16) of this title (relating to Forms)shall be
in the language and format prescribed.
(i) [The term and definition "Affiliation Period" is
variable to be included or omitted as appropriate. An Affiliation
Period shall be omitted if the small employer carrier uses a pre-
existing condition limitation in any of its health benefit plans
or if the small employer carrier does not require an Affiliation
Period.] [(ii)] The terms and definitions for "Contracting Facility"
and "Noncontracting Facility" are variables to be included by Chapter
20 companies only and neither provision shall be used by other than
Chapter 20 companies. (ii) The definition Dependent allows a
variable to include language describing other children who are
included under an employer’s benefit plan.
(iii)-(vii) (No change.)
(viii) The term and definition of "Preexisting [Pre-
existing] Condition" is variable only to the extent that it may be
omitted in its entirety if the small employer carrier elects not to
impose a limitation forpreexisting [pre-existing] conditions. If a
preexisting [pre-existing] condition limitation applies, the provision
shall be included in its entirety. The time period is variable to allow
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a shorter period of time to be elected by the small employer carrier
or offered as an option to the small employer.Language addressing
the waiting period is variable only to the extent that it may be
omitted in its entirety if the small employer elects not to impose
a waiting period.
(ix) (No change.)
(D) The Benefits Provided for the Basic Coverage
Benefit Plan (Form Number1212 [369] BEN.BASC) provided at
Figure 17 of §26.27(b)(17) of this title (relating to Forms)shall be
in the language and format prescribed. The Policy Year Coinsurance
Maximum amount elected shall be inserted in this provision. Services
provided by first assistant at surgery may be included as a covered
service if elected by the small employer carrier or offered as an option
to the small employer.
(E) The Exclusions and Limitations for the Basic
Coverage Benefit Plan (Form Number1212 [369] EXC.BASC)
provided at Figure 18 of §26.27(b)(18) of this title (relating to
Forms) shall be in the language and format prescribed. Exclusions
of elective abortions, if any, are to be determined by an agreement
between the employer and the small employer carrier and shall be
included in the exclusions and limitations of the policy and the
certificate. Other variable exclusions may be included by Chapter
20 companies for their Non-PPO products only.
(2) The Catastrophic Care Benefit Plan is discussed in this
paragraph. The forms which follow shall be included in this plan
as prescribed. These forms can be found in §26.27(b) of this title
(relating toForms [Appendix]). Variable language in the prescribed
forms is indicated by brackets. A small employer carrier shall provide
the benefits as described in the following subparagraphs (A) and/or
(B).
(A) The Schedule of Benefits (Non-PPO Plan) for the
Catastrophic Care Benefit Plan (Form Number1212[369] SCH.CAT)
provided at Figure 19 of §26.27(b)(19) of this title (relating to
Forms) shall be in the language and format prescribed. This Schedule
of Benefits shall be used when the plan does not include preferred
provider (PPO) benefits.
(i)-(iii) (No change.)
(B) The Schedule of Benefits (PPO Plan) for the Cata-
strophic Care Benefit Plan (Form Number1212[369] SCHPPO.CAT)
provided at Figure 20 of §26.27(b)(20) of this title (relating to
Forms) shall be in the language and format prescribed. This Sched-
ule of Benefits shall be used when the plan includes preferred provider
benefits.
(i)-(ii) (No change.)
(iii) Variability is permitted to allow the small
employer carrier to offer other deductible, coinsurance maximum
and percentage payable amounts within the limits set out in the
following subclauses[paragraphs]. (I) [(iv)] A variable amount
not to exceed $10,000 for the Policy Year Deductible or the Non-
Preferred Provider Policy Year Deductible may be elected by the
small employer carrier or offered as an option to the small employer.
The Preferred Provider Policy Year Deductible shall not be less than
one half of the Non-Preferred Provider Policy Year Deductible.(II)
[(v)] A variable amount not to exceed $15,000 for the Policy Year
Coinsurance Maximum may be elected by the small employer carrier
or offered as an option to the small employer. The preferred provider
and non-preferred provider amounts shall be combined for the Policy
Year Coinsurance Maximum. (III) [(vi)] A variable Percentage
Payable of not less than 60% when non-preferred providers are
utilized may be elected by the small employer carrier or offered as an
option to the small employer. A variable Percentage Payable when
preferred providers are utilized may not be more than 30% greater
than the Percentage Payable for non-preferred providers as required
by §3.3704(1) of this title (relating to Preferred Provider Plans).(iv)
[(vii)] The Schedule of Benefits shall reflect any benefits added by
riders and any penalties for failing to comply with any precertification
or cost containment provisions. Any such penalties shall not reduce
benefits more than 50% in the aggregate.
(C) A small employer carrier may offer and make
available to an employer eligible for medical savings account
coverage a Catastrophic Care Medical Savings Account Plan.
If a small employer carrier elects to offer this plan, the small
employer carrier shall develop and submit to the department
for approval alternate Schedule of Benefits for either or both
a Catastrophic Care Medical Savings Account (Non-PPO) Plan
or a Catastrophic Care Medical Savings Account (PPO) Plan.
The Schedule of Benefits must comply with applicable laws
pertaining to Medical Savings Accounts and include appropriate
amendatory language. (D) The Policy Definitions for the
Catastrophic Care Benefit Plan (Form Number 1212 [369] DEF.CAT)
provided at Figure 21 of §26.27(b)(21) of this title (relating to
Forms) shall be in the language and format prescribed.
(i) [The term and definition "Affiliation Period" is
variable to be included or omitted as appropriate. An Affiliation
Period shall be omitted if the small employer carrier uses a pre-
existing condition limitation in any of its health benefit plans
or if the small employer carrier does not require an Affiliation
Period.] [(ii)] The terms and definitions for "Contracting Facility"
and "Noncontracting Facility" are variables to be included by Chapter
20 companies only and neither provision shall be used by other
than Chapter 20 companies. (ii) [(iii)] The term and definition
of "Employer" provides a variable to include an Employer member
of an association when a policy is to be issued to an association.(iii)
The definition Dependent allows a variable to include language
describing other children who are included under an employer’s
benefit plan.
(iv)-(vi) (No change.)
(vii) [(viii)] The term and definition of "Preexist-
ing [Pre-existing] Condition" is variable only to the extent that it may
be omitted in its entirety if the small employer carrier elects not to
impose a limitation for preexisting [pre-existing] conditions. If a
preexisting [pre-existing] condition limitation applies, the provision
shall be included in its entirety. The time period is variable to allow
a shorter period of time to be elected by the small employer carrier
or offered as an option to the small employer.Language addressing
the waiting period is variable only to the extent that it may be
omitted in its entirety if the small employer elects not to impose
a waiting period.
(viii) [(ix)] The term and definition of "Waiting
Period" is variable only to the extent that it shall be omitted in its
entirety if the small employer elects not to impose a waiting period.
(D) The Benefits Provided for the Catastrophic Care
Benefit Plan (Form Number1212 [369] BEN.CAT) provided at
Figure 22 of §26.27(b)(22) of this title (relating to Forms)shall be
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in the language and format prescribed. The Policy Year Coinsurance
Maximum amount shall be inserted in this provision. Services
provided by first assistant at surgery may be included as a covered
service if elected by the small employer carrier or offered as an option
to the small employer.
(E) The Exclusions and Limitations for the Cata-
strophic Care Benefit Plan (Form Number1212 [369] EXC.CAT)
provided at Figure 23 of §26.27(b)(23) of this title (relating to
Forms) shall be in the language and format prescribed. Exclusions
of elective abortions, if any, are to be determined by an agreement
between the employer and the small employer carrier and shall be
included in the exclusions and limitations of the policy and the cer-
tificate. Other variable exclusions may be included by Chapter 20
companies for their Non-PPO products only.
(3) Riders are discussed in this paragraph. The small
employer carrier shall offer and make available to the small employer
the riders described in subparagraphs (A)-(D). Any benefits added by
riders shall be reflected on the Schedule of Benefits.
(A) The Alcohol and Drug Abuse Benefit Rider (Form
Number1212 [369] ADB) provided at Figure 24 of §26.27(b)(24)
of this title (relating to Forms) is required to be offered with the
Basic Coverage Benefit Plan and the Catastrophic Care Benefit Plan.
Variable amounts of five or ten days of care per Insured Person per
Policy Year are allowed to be elected by the small employer carrier
or offered as an option to the small employer. The coinsurance and
deductible amounts are variable.
(B) The Mental Health Benefit Rider (Form Number
1212 [369] MHB) provided at Figure 25 of §26.27(b)(25) of this
title (relating to Forms) is required to be offered with the Basic
Coverage Benefit Plan and the Catastrophic Care Benefit Plan. The
30 days of inpatient benefits and the 20 outpatient treatments per
Insured Person per Policy Year are variable to allow longer periods
of time to be elected by the small employer carrier or offered as
an option to the small employer. The coinsurance and deductible
amounts are variable.
(C) The Prescription Drug Benefit Rider (Form Num-
ber 1212[369] RX) provided at Figure 26 of §26.27(b)(26) of this
title (relating to Forms) is required to be offered with the Basic
Coverage Benefit Plan and the Catastrophic Care Benefit Plan. Ben-
efits shall be provided at a Percentage Payable of at least 50% but
may be provided at a greater Percentage Payable to be elected by the
small employer carrier or offered as an option to the small employer.
In the alternative the small employer carrier may elect to provide the
prescription drug benefit through a prescription drug card program
with a copayment not to exceed $8.00 per prescription or refill for a
generic drug, or name brand drug if less than the generic drug, and
$12 per prescription or refill for a name brand drug. Exclusions of a
prescription drug card program shall not be more restrictive than the
exclusions contained in Form Number1212 [369] RX.
(D) The Preventive Care Benefit Rider (Form Number
1212[369] PCR)provided at Figure 27 of §26.27(b)(27) of this title
(relating to Forms) is required to be offered with the Basic Coverage
Benefit Plan. The coinsurance and deductible amounts are variable.
(E) Additional riders may be offered as elected by the
small employer carrier. Any such riders must be filed in accordance
with Chapter 3, Subchapter A of this title (relating to Requirements
for Filing of Policy Forms, Riders, Amendments, and Endorsements
for Life, Accident and Health Insurance and Annuities).
(4) Forms common to more than one health benefit plan
are described in subparagraphs (A)-(C) and shall be included with
the benefit provisions of each plan as specified.
(A) [The] Continuation/Conversion Provisionsare
described in this subparagraph.
(i) Small employer carriers shall include (Form
Number 369 CONV) provided at Figure 28 of §26.27(b)(28) of
this title (relating to Forms) shall be included with all group plans
issued prior to June 1, 1996.
(ii) Small employer carriers shall include Form
369 CCPRO adopted under §3.520 of this title (relating to
Appendix) with all group plans issued after June 1, 1996.
(iii) The [This] forms [form] shall be in the
language and format prescribed in accordance with Chapter 3,
Subchapter F of this title (relating to Group Health Insurance
Mandatory Conversion Privilege). The small employer carrier shall
include one of the variable provisions for continuation upon policy
termination.
(B) The Coordination of Benefits (Form Number
1212 [369] COB) provided at Figure 29 of §26.27(b)(29) of this
title (relating to Forms) shall be included with all plans. This form
shall be in the language and format prescribed. The variable insert
language "This provision will only apply for the duration of your
employment with the Employer" is required to be included in the
individual policies.
(C) The Preferred Provider Provisions (PPO) (Form
Number1212[369] PPO)provided at Figure 30 of §26.27(b)(30) of
this title (relating to Forms) shall be included with all plans when
preferred provider options are included. This form shall be in the
language and format prescribed. Additional provisions may be added
as necessary to disclose preferred provider information.
(i) (No change.)
(ii) Small employer carriers shall include lan-
guage regarding complaint and appeal procedures in accordance
with applicable law.
(iii) Except as provided in §26.21 of this title
(relating to Cost Containment) preferred provider arrangements shall
comply with Chapter 3, Subchapter X of this title (relating to
Preferred Provider Plans)and Insurance Code, Article 3.70-3C.
(5) Applications are discussed in this paragraph. The
Texas Small Employer Group Health Benefit Plan Master Application
(Form Number 1212 [369] APP) provided at Figure 31 of
§26.27(b)(31) of this title (relating to Forms) may be used by small
employer carriers. Small employer carriers may use any appropriate
application, enrollment or participation agreement forms in lieu of this
form. Variability is described in the following subparagraphs:
(A) Language relating to a waiting period is
variable only to the extent that it may be omitted in its entirety
if the small employer elects not to impose a waiting period.
(B) Language relating to additional deductibles,
coinsurance and percentage payable is variable only to the extent
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that the amounts offered comply with the provisions of this
subsection.
(6) The House Bill 1212 Compliance Rider for Small
Employers (Form Number 1212 SE END) provided at Figure 32
of §26.27(b)(32) of this title (relating to Forms)[The Compliance
Rider for House Bill 369 (Form Number 369 END)] may be used as
a guide for carriers to bring existing policies into compliance with
the requirements of these regulations. Because of the differences in
small employer health benefit plans, the compliance rider provisions
may not be all encompassing and carriers should amend the rider as
needed to achieve compliance with these rules and with the provisions
of Insurance Code,Chapter 26,Subchapters A-G,[Texas Insurance
Code]. Any variability that was previously discussed in these rules
regarding the prototype policies shall be addressed accordingly in this
rider.
(7) (No change.)
(i) [The] HMO Coverage [forms are as follows]. Every
HMO small employer carrier shall, as a condition of transact-
ing business in this state with small employers, offer to small
employers a standard benefit plan as provided under the Insur-
ance Code, Articles 26.42, 26.43, 26.44, 26.44A, 26.44B, 26.48, and
26.49(g). The HMO forms are as follows:
(1) Prototype contract/certificate of coverage and benefit
plans have been developed to facilitate implementation of the
Insurance Code, Chapter 26, and to streamline the contract approval
process. The required benefit language is provided in the prototype
[Texas] Small Employer Group Health Benefit Plan (Form Numbers
1212[369] HMO-GRP CONT, Contract and Certificate of Coverage;
1212[369] HMO-APP, Group Application;1212 [369] HMO-SCHB,
Schedule of Benefits;1212 [369] HMO-RX, Prescription Drugs
Benefit Rider; 1212 [369] HMO-DAA, Drug and Alcohol Abuse
Benefit Rider; 1212[369] HMO-INF, Infertility Benefit Rider; 1212
[369] HMO-MHMR, Mental Health Benefit Rider). These forms can
be found atFigures 33 - 39 of§26.27(b)(33)-(39)of this title (relating
to Forms [Appendix]). Variable provisions in these forms are
denoted in brackets. HMOs may use various options in accordance
with the bracketed provisions. Exclusions of elective abortions,a d
health services that violate religious convictions,if any, are to be
determined by an agreement between the employer and the small
employer carrier and must be in the contract/certificate of coverage
in the Exclusions contract provision.
(2) The prototype contracts/certificates of coverage pro-
vide for the entire contract to include an application, schedule of
benefits, and any attached riders.
(3) If the HMO elects to be a small employer carrier and
offers a health benefit plan other than the prototype benefit plan, that
plan must be a state approved health benefit plan that complies with
the requirements of Title XIII, Public Health Service Act (42 United
States Code §§300, et seq.) and the rules adopted under the Actor
by the Commissioner. An HMO small employer carrier that is
offering a state approved health plan shall submit health benefit
plan forms that contain the following:
[(4) The following content format shall be used.]
(A) CONTRACT FACE PAGE. This page shall con-
tain the name, address and telephone numbers (800 number, if ap-
plicable) of the health maintenance organization,workers compen-
sation disclaimer notice, and the form number in the lower left
hand corner. [This prototype contract shall be entitled: Texas Small
Employer Group Health Benefit Plan Contract/ Certificate of coverage
The attached benefit plan shall be entitled: Texas Small Employer
Group Health Benefit Plan.]
(B) TOLL-FREE NUMBER PAGE. This form must
contain the language prescribed in §1.601 of this title (relating
to Notice of Toll-free Telephone Numbers and Information and
Complaint Procedures) and shall be attached as the first, second or
third page of the contact.
(C)-(D) (No change.) (E) PREMIUM RATES.
Premium rates must be established in accordance with Article
26.38(a) or 42 C.F.R. §417.104.
§26.15. Renewability of Coverage and Cancellation.
(a) Except as provided by the Insurance Code, Article 26.24,
a small employer carrier shall renew any small employer health
benefit plan for any covered small employer at the option of the
small employer,unless[except for]:
(1) the [nonpayment of a] premiumhas not been paid
as required by the terms of the plan;
(2) the small employer has committed fraud or inten-
tional misrepresentation of a material fact. [by the small employer;
or] On or after September 1, 1995, an intentional misrepresen-
tation of a material fact shall not include any misrepresentation
related to health status.
(3) the [noncompliance with] small employerhas not
complied with a material provision of the health benefit plan
relating to premium contribution or participation requirements;
[provisions.] (4) the small employer has no enrollee, in
connection with the plan, who resides or works in the service
area of the HMO small employer carrier or in the area for which
the small employer carrier is authorized to do business; or
(5) membership of an employer in an association
terminates, but only if coverage is terminated uniformly without
r gard to a health status related factor of a covered individual.
[Small employer benefit plan provisions may address requirements
such as the level of contribution and participation and failure of
n employer to maintain status as a small employer subject to
requirements of this chapter. Noncompliance with a small employer
health benefit plan with respect to an HMO also includes those
items set forth in § 11.506(4)(A) of this title (relating to Mandatory
Provisions: Group and Non-group Agreement and Group Certificate).
On or after September 1, 1995, a misrepresentation of a material fact
shall not include any misrepresentation related to health status.]
(b) A small employer carrier may refuse to renew the cover-
age of an eligible employee or dependent for fraud orintentional
misrepresentation of a material fact by that individual. The cover-
age is also subject to any policy or contractual provisions relating
to incontestability or time limits on certain defenses. On or after
September 1, 1995,an intentional [a] misrepresentation of a ma-
terial fact shall not include any misrepresentation related to health
status.
(c)-(d) (No change.)
(e) Standard benefit plans[, provided through an individual
policy, shall be guaranteed renewable for life or until maximum
benefits have been paid.] and other [Other] small employer
health benefit plans, provided through individual policies, shall be
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guaranteed renewable for life or until maximum benefits have been
paid, or may be guaranteed renewable with the only reasons for
termination being those set out in the Insurance Code, Articles
26.23 and 26.24, and thisubchapter [chapter], provided that such
plans shall include a conversion provision which provides comparable
benefits to those required under Chapter 3, Subchapter F of this title
(relating to Group Health Insurance Mandatory Conversion Privilege).
All other health benefit plans issued to small employers shall be
renewed at the option of the small employer, but may provide for
termination in accordance with the Insurance Code, Chapter 26, and
this subchapter [chapter].
§26.16. Refusal To Renew and Application To Reenter Small Em-
ployer Market.
(a) A small employer carrier may elect to refuse to renew
all [each] small employer health benefitplans [plan] delivered or
issued for delivery by the small employer carrier in this state or
in a geographic service area approved under the Insurance Code,
Article 26.22. The small employer carriershall [must] notify the
commissioner of the election not later than the 180th day before
the date coverage under the first small employer health benefit plan
terminates under the Insurance Code, Article 26.24(a).
(b)-(d) (No change).
(e) A small employer carrier may elect to discontinue a
particular type of small employer coverage, other than the basic
and catastrophic plans, only if the small employer carrier:
(1) provides notice to each employer of the discontin-
uation before the 90th day preceding the date of the discontinu-
ation of the coverage;
(2) offers to each employer the option to purchase
other small employer coverage offered by the small employer
carrier at the time of the discontinuation; and
(3) acts uniformly without regard to the claims ex-
perience of the employer or any health status related factors of
employees or dependents or new employees or dependents who
may become eligible for the coverage.
§26.17. Notice to Covered Persons.
Not later than the 30th day before the date on which termination
of coverage is effective, a small employer carrier that cancels or
refuses to renew coverage under a small employer health benefit plan
under the Insurance Code, Articles26.23 [25.23] and 26.24, shall
notify the small employer of the cancellation or refusal to renew.
It is the responsibility of the small employer to notify enrollees of
the cancellation or refusal to renew the coverage. This notice is
in addition to the notice required under the Insurance Code, Article
26.23,26.24(b), and §26.16 of this title (relating to Refusal To Renew
and Application To Reenter Small Employer Market).
§26.18. Election and Application To Be Risk-Assuming or Rein-
sured Carrier.
(a) Each small employer carrier shall file with the commis-
sioner notification of whether the carrier elects to operate as a risk-
assuming or reinsured carrier. The required filing shall use the form
provided at Figure 42 of §26.27(b)(42) of this title (relating toForms
[Appendix]) (Form Number 1212 [369] RISK) for this purpose.
(b) A small employer carrier seeking to change its status as
a risk-assuming or reinsured carrier shall file an application with
the commissioner. The required filing shall include a completed
certification form provided at Figure 42 of §26.27(b)(42) of this title
(relating toForms [Appendix]) (Form Number1212[369] RISK) and
shall provide information demonstrating good cause why the carrier
should be allowed to change its status.’
(c) A small employer carrier applying to become a risk-
assuming carrier shall file an application with the commissioner. A
completed certification form provided at Figure 42 of §26.27(b)(42
of this title (relating toForms [Appendix]) (Form Number1212[369]
RISK) shall accompany each application.
§26.19. Filing Requirements.
(a) Each health carrier shall file each form, including, but not
limited to, each policy, contract, certificate, agreement, evidence of
coverage, endorsement, amendment, enrollment form, and application
that will be used to provide a health benefit plan in the small employer
market, with the department in accordance with the Insurance Code,
Article 3.42, and Chapter 3, Subchapter A of this title (relating
to Requirements for Filing of Policy Forms, Riders, Amendments,
and Endorsements for Life, Accident and Health Insurance and
Annuities), or the Insurance Code, Article 20A.09, and §11.301(4)
of this title (relating to Filing Requirements) or §11.302(6) of this
title (relating to Service Area Expansion Requests), as applicable,
except as provided in subsection (b) of this section. A health carrier
desiring to use existing forms to provide a health benefit plan in
the small employer market shall file a certification stating which
previously approved forms the health carrier intends to use in that
marketprovided such forms have been amended to comply with
applicable laws. The form provided at Figure 43 of §26.27(b)(43) of
this title (relating toForms [Appendix]) (Form Number1212 [369]
CERT ANN LIST-OTHER/SEHBP) may be used for this purpose.
The previously approved forms should be listed in Provision E of
that form. The certification shall be forwarded to the department as
soon as reasonably possible after January 1, 1994.
(b) The following certification forms providing information
relating to prototype policy forms, marketing in the small employer
market and/or other markets, and geographic service areas shall
accompany each health benefit plan form filing submitted for use
in the small employer market.
(1) A geographic service area certification provided at
Figure 44 of §26.27(b)(44)of this title (relating toForms [Appendix])
(Form Number 1212 [369] CERT GEOG) shall be submitted by
each health carrier providing health benefit plans to small employers
and shall define the geographic service areas within which the small
employer carrier will operate as a small employer carrier.
(A) This certification form must accompanya small
employer carrier’s initial [each health benefit plan form] filing
[initially] submitted for use in the small employer market.
(B) (No change.)
(2) A prototype certification form provided at Figure 45
of §26.27(b)(45) of this title (relating toForms [Appendix]) (Form
Number 1212[369] CERT PROTOTYPES/MRKT) shall accompany
each policy form filing and/or certification filing. A small employer
carrier other than an HMO shall complete the certification form
indicating:
(A)-(D) (No change.)
(E) the small employer carrier’s required participation
amount; election to issue or not issue medically underwritten
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plans, the required employer contribution amount; election or non-
election of a grace period and the number of days; termination for
failure of employer to maintain participation requirements [and status
as a small employer (for group)]; election of Policy Year definition,
Prescription Drug Benefit Rider or Prescription Drug Card Program,
[election to issue or not issue medically underwritten plans, Affiliation
period or] preexisting condition limitation provision including the
time period for the [affiliation period or the] preexisting [pre-existing]
limitation; [description of PPO service area, if applicable;] election
or non-election of reduction in benefits for failure to pre-certify and
the reduction amount; form numbers, approval dates and description
of any riders that will be offered with the standard benefit plans;
and description of additional percentages payable, deductibles and
coinsurance amounts the small employer carrier will offerand
description of PPO service area, if applicable, utilizing Figure 30
of §26.27(b)(30) of this title (relating to Forms) (Form Number
1212 PPO).
(3) A prototype certification form provided at Figure 46
of §26.27(b)(46) of this title (relating toForms [Appendix]) (Form
Number 1212 [369] HMO-CERT) with elections for HMO small
employer plans shall accompany the contract form filing for HMOs.
The HMO small employer carrier shall complete the certification form
for variable provisions of the prototype form.
(c) (No change.)
(d) In addition to subsections (a) and (b) of this section, the
following provisions apply to each health carrier that is an HMO.
The HMO shall submit health benefit plan forms for use in the small
employer market in accordance with the following.
(1) Any HMO group or individual agreement shall ad-
dress and include all required provisions of the Insurance Code, Chap-
ter 26. Such agreement shall be in compliance with any other appli-
cable provisions of the Insurance Code. In addition, the agreement
shall comply with the provisions of Chapter 11, Subchapter F of this
title (relating to Evidence of Coverage) where those provisions are
not in conflict with the Insurance Code, Chapter 26.
(2) The filing shall include any alternate page(s) to the
agreement or the schedule of benefits and any alternate schedule(s)
of benefit.
(3) The filing shall include any additional riders, amend-
ments, applications, enrollment forms, or other forms and any other
required documentation outlined in Chapter 11, Subchapter F of this
title (relating to Evidence of Coverage).
(4) The filing shall include any applicable requirements
of Chapter 11, Subchapter D of this title (relating to Regulatory
Requirements for an HMO Subsequent to Issuance of a Certificate
of Authority), and Chapter 11, Subchapter F of this title (relating
to Evidence of Coverage),except for Continuation/Conversion
of Coverage which shall be in accordance with Insurance Code,
Article 20A.09(k) and this title, and Cancellation which shall be
in accordance with §26.15 of this title (relating to Renewability
of Coverage and Cancellation).
(5) The filing shall include any rider forms that will be
used with health benefit plans offered to small employers. The rider
forms, if developed subsequent to approval of the agreement, shall
be submitted with an explanation of the market in which the forms
will be used. All rider forms shall comply with the Insurance Code,
Article 20A.09, and applicable provisions of Chapter 11, Subchapter
D of this title (relating to Regulatory Requirements for an HMO
Subsequent to Issuance of a Certificate of Authority) and Chapter 11,
Subchapter F of this title (relating to Evidence of Coverage).
§26.20. Reporting Requirements.
(a) Small employer health carriers offering a small employer
health benefit plan shall file annually, not later than March 1 of each
year, an actuarial certification provided at Figure 47 of §26.27(b)
(47) of this title (relating toForms [Appendix]) (Form Number
1212 [369] CERT ACTUARIAL) stating that the underwriting and
rating methods of the small employer carrier:
(1) -(2) (No change.)
(3) comply with the provisions of the Insurance Code,
Chapter 26,Subchapters A-G,and this chapter.
(b) Not later than March 1 of each calendar year, each health
carrier shall file a certification provided at Figure 43 of §26.27(b)(43
of this title (relating to Forms [Appendix]) (Form Number 1212
[369] CERT ANN LIST-OTHER/SEHBP) with the commissioner,
stating whether the health carrier is offering any health benefit plan
to small employers that is subject to the Insurance Code, Article
26.06(a). The certification shall:
(1) (No change.)
(2) include a statement that the health carrier is not
offering or marketing to small employers as a health benefit plan
the coverage listed under the Insurance Code, Article 26.07(b), and
paragraph (1) of this subsection, and the health carrier is complying
with the provisions of the Insurance Code, Chapter 26,Subchapters
A-G, and thissubchapter [chapter] to the extent it is applicable to
the health carrier;
(3) list each health benefit plan along with riders (includ-
ing the form number and approval date) previously filed with the de-
partment (or filed through the certification process) which the health
carrier is no longer marketing to small employers in the state. If
the health carrier no longer wishes to offer the plan, a formal with-
drawal of the plan shall be filed and can be accomplished by mark-
ing the appropriate blank on the certification provided at Figure 43
of §26.27(b)(43) of this title (relating toForms [Appendix]) (Form
Number1212 [369] CERT ANN LIST-OTHER/SEHBP); and
(4) (No change.)
(c) Not later than March 1 of each calendar year, a small
employer carrier shall file with the commissioner Form Number
1212[369] CERT DATA provided at Figure 48 of §26.27(b)(48) of
this title (relating toForms [Appendix]), the following information
related to health benefit plans issued by the small employer carrier to
small employers in this state:
(1) (No change.)
(2) the number of small employers that were issued and
the number of lives that were covered under the preventive and
primary care benefit plan, the in-hospital benefit plan, the standard
health benefit plan, basic coverage benefit plan, catastrophic care
benefit plan, optional catastrophic care medical savings account
plan, HMO preventive and primary care benefit plan, HMO group
standard benefit plan and HMO small employer group health benefit
plan in the previous calendar year (separated as to newly issued plans
and renewals and to class of business);
(3) -(8) (No change.)
PROPOSED RULES August 19, 1997 22 TexReg 8025
§26.22. Private Purchasing Cooperatives.
(a) Two or more smallor large employers may form a
cooperative for the purchase of smallor large employer health
benefit plans. A cooperative must be organized as a nonprofit
corporation and has the rights and duties provided by the Texas Non-
profit Corporation Act, Texas Civil Statutes, Articles 1396-1.01, et
seq.
(b) On receipt of a certificate of incorporation or certificate
of authority from the secretary of state, the purchasing cooperative
shall file notification of the receipt of the certificate and a copy of
the cooperative’s organizational documents with the commissioner
by filing the required notification and documents with the Life/Health
Group, Mail Code106-1A[106-1D], Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104.
(c) The board of directors shall file annually with the
commissioner a statement of all amounts collected and expenses
incurred for each of the preceding years. The annual filing shall be
made on Form Number1212[369] CERT COOP provided at Figure
49 of §26.27(b)(49) of this title (relating toForms [Appendix]) and
shall be mailed to the Life/Health Group, Mail Code106-1A [106-
1D], Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104.
§26.23. Powers and Duties of Texas Health Benefits Purchasing
Cooperative and Private Purchasing Cooperatives.
(a) A private purchasing cooperative described in this section
and the Texas Health Benefits Purchasing Cooperative described in
the Insurance Code, Article 26.13:
(1) shall arrange for smallor large employer health
benefit plan coverage for smallor large employer groups who
participate in the cooperative by contracting with smallor large
employer carriers who meet the criteria established in the Insurance
Code, Article 26.15(b) and subsection (b) of this section;
(2) shall collect premiums to cover the cost of:
(A) small or large employer health benefit plan
coverage purchased through the cooperative; and
(B) the cooperative’s administrative expenses;
(3) - (5) (No change).
(6) may contract with a smallor large employer carrier
or third-party administrator to provide administrative services to the
cooperative;
(7) shall contract with smallor large employer carriers
for the provision of services to small employers covered through the
cooperative;
(8)-(9) - (9) (No change).
(b) A cooperative may contract only with smallor large
employer carriers who desire to offer coverage through the coopera-
tive and who demonstrate:
(1)-(7) (No change).
(c)-(d) (No change).
§26.24. Procedure for Obtaining the Approval of Commissioner and
Filing with the Commissioner.
(a) Whenever the approval of the commissioner is required
by this chapter for a small employer carrier other than an
HMO , the initial approval shall be granted or denied by the deputy
commissioner for the Life/Health Group. The initial decision is
expressly delegated by this section to the deputy commissioner for the
Life/Health Group. Whenever the approval of the commissioner
is required by this chapter for HMO small employer plans,
the initial approval shall be granted or denied by the deputy
commissioner for the HMO/URA Group. The applicant for the
approval may appeal the initial decision to the commissioner.
(b) Whenever a filing of a policy, contract, or form is
required by §26.19 of this title (relating to Filing Requirements)
for a small employer carrier other than an HMO , any approval,
withdrawal, or disapproval of the filing shall initially be made by
the deputy commissioner for the Life/Health Group.Whenever a
filing of a contract, evidence of coverage, or form is required by
§26.19 of this title (Relating to Filing Requirements) for HMO
small employer plans, any approval, withdrawal, or disapproval
of the filing shall initially be made by the deputy commissioner
for the HMO/URA Group . Notice of any adverse action shall be
given to the applicant not later than the fifth day before the action is
proposed to be taken. The applicant may appeal an adverse decision
to the commissioner.
(c) (No change.)
§26.25. Unfair Competition and Unfair Practices under the Insur-
ance Code, Article 21.21.
A misrepresentation about the effects of the Insurance Code, Chapter
26,Subchapters A-G,and/or thissubchapter[chapter] in marketing
small employer health plans or in the marketing, renewing, or
canceling of other health insurance products will be considered a
violation of the Insurance Code, Articles 21.20 and 21.21.
§26.26. Administrative Violations and Penalties.
If, after notice and hearing, the commissioner determines that a health
carrier or a small employer carrier has violated or is violating any
provision of the Insurance Code, Chapter 26,Subchapters A-G, or
this subchapter [chapter], the commissioner may impose sanctions
under the Insurance Code, Article 1.10,1.10E,and/or issue a cease
and desist order under the Insurance Code, Article 1.10A.
§26.27. Forms.
(a) The forms relating to Chapter 26, Insurance Code for
small and large employers referenced in this chapter are included in
subsection (b) of this section in their entirety and have been filed with
the Office of the Secretary of State. The forms can be obtained from
the Texas Department of Insurance, Life/Health Group, MC 106-1A,
P.O. Box 149104, Austin, Texas 78714-9104.
(b) The forms referenced in this chapter are as follows:
(1) Figure Number 1: Form Number 1212 SE.BASC
FIGURE NO. 1: 28 TAC §26.27(b)(1)
(2) Figure Number 2: Form Number 1212 SE.CAT
FIGURE NO. 2: 28 TAC §26.27(b)(2)
(3) Figure Number 3: Form Number 1212 ASSN.BASC
FIGURE NO. 3: 28 TAC §26.27(b)(3)
(4) Figure Number 4: Form Number 1212 ASSN.CAT
FIGURE NO. 4: 28 TAC §26.27(b)(4)
(5) Figure Number 5: Form Number 1212 MET.BASC
FIGURE NO. 5: 28 TAC §26.27(b)(5)
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(6) Figure Number 6: Form Number 1212 MET.CAT
FIGURE NO. 6: 28 TAC §26.27(b)(6)
(7) Figure Number 7: Form Number TOLLFREE FIG-
URE NO. 7: 28 TAC §26.27(b)(7)
(8) Figure Number 8: Form Number 1212 CERT.BASC
FIGURE NO. 8: 28 TAC §26.27(b)(8)
(9) Figure Number 9: Form Number 1212 CERT.CAT
FIGURE NO. 9: 28 TAC §26.27(b)(9)
(10) Figure Number 10: Form Number 1212 TCG FIG-
URE NO. 10: 28 TAC §26.27(b)(10)
(11) Figure Number 11: Form Number 1212 GGP FIG-
URE NO. 11: 28 TAC §26.27(b)(11)
(12) Figure Number 12: Form Number 1212 GRP FIG-
URE NO. 12: 28 TAC §26.27(b(12)
(13) Figure Number 13: Form Number 1212 ACC FIG-
URE NO. 13: 28 TAC §26.27(b)(13)
(14) Figure Number 14: Form Number 1212 SCH.BASC
FIGURE NO. 14: 28 TAC §26.27(b)(14)
(15) Figure Number 15: Form Number 1212 SCH-
PPO.BASC FIGURE NO. 15: 28 TAC §26.27(b)(15)
(16) Figure Number 16: Form Number 1212 DEF.BASC
FIGURE NO. 16: 28 TAC §26.27(b(16)
(17) Figure Number 17: Form Number 1212 BEN.BASC
FIGURE NO. 17: 28 TAC §26.27(b)(17)
(18) Figure Number 18: Form Number 1212 EXC.BASC
FIGURE NO. 18: 28 TAC §26.27(b)(18)
(19) Figure Number 19: Form Number 1212 SCH.CAT
FIGURE NO. 19: 28 TAC §26.27(b)(19)
(20) Figure Number 20: Form Number 1212 SCH-
PPO.CAT FIGURE NO. 20: 28 TAC §26.27(b)(20)
(21) Figure Number 21: Form Number 1212 DEF.CAT
FIGURE NO. 21: 28 TAC §26.27(b)(21)
(22) Figure Number 22: Form Number 1212 BEN.CAT
FIGURE NO. 22: 28 TAC §26.27(b)(22)
(23) Figure Number 23: Form Number 1212 EXC.CAT
FIGURE NO. 23: 28 TAC §26.27(b)(23)
(24) Figure Number 24: Form Number 1212 ADB FIG-
URE NO. 24: 28 TAC §26.27(b)(24)
(25) Figure Number 25: Form Number 1212 MHB
FIGURE NO. 25: 28 TAC §26.27(b)(25)
(26) Figure Number 26: Form Number 1212 RX FIGURE
NO. 26: 28 TAC §26.27(b)(26)
(27) Figure Number 27: Form Number 1212 PCR FIG-
URE NO. 27: 28 TAC §26.27(b)(27)
(28) Figure Number 28: Form Number 369 CONV
FIGURE NO. 28: 28 TAC §26.27(b)(28)
(29) Figure Number 29: Form Number 1212 COB FIG-
URE NO. 29: 28 TAC §26.27(b)(29)
(30) Figure Number 30: Form Number 1212 PPO FIG-
URE NO. 30: 28 TAC §26.27(b)(30)
(31) Figure Number 31: Form Number 1212 APP FIG-
URE NO. 31: 28 TAC §26.27(b)(31)
(32) Figure Number 32: Form Number 1212 SE END
FIGURE NO. 32: 28 TAC §26.27(b)(32)
(33) Figure Number 33: Form Number 1212 HMO GRP
CONT FIGURE NO. 33: 28 TAC §26.27(b)(33)
(34) Figure Number 34: Form Number 1212 HMO-
SCHB FIGURE NO. 34: 28 TAC §26.27(b)(34)
(35) Figure Number 35: Form Number 1212 HMO-APP
FIGURE NO. 35: 28 TAC §26.27(b)(35)
(36) Figure Number 36: Form Number 1212 HMO-RX
FIGURE NO. 36: 28 TAC §26.27(b)(36)
(37) Figure Number 37: Form Number 1212 HMO-DAA
FIGURE NO. 37: 28 TAC §26.27(b)(37)
(38) Figure Number 38: Form Number 1212 HMO-INF
FIGURE NO. 38: 28 TAC §26.29(b)(38)
(39) Figure Number 39: Form Number 1212 HMO-
MHMR FIGURE NO. 39: 28 TAC §26.27(b)(39)
(40) Figure Number 40: Form Number 1212 CERT
SEHC STATUS FIGURE NO. 40: 28 TAC §26.27(b)(40)
(41) Figure Number 41: Form Number 1212 SUMM
FIGURE NO. 41: 28 TAC §26.27(b)(41)
(42) Figure Number 42: Form Number 1212 RISK
FIGURE NO. 42: 28 TAC §26.27(b)(42)
(43) Figure Number 43: Form Number 1212 CERT ANN
LIST-OTHER/SEHP FIGURE NO. 43: 28 TAC §26.27(b)(43)
(44) Figure Number 44: Form Number 1212 CERT
GEOG FIGURE NO. 44: 28 TAC §26.27(b)(44)
(45) Figure Number 45: Form Number 1212 A&H CERT
PROTOTYPES/MRKT FIGURE NO. 45: 28 TAC §26.27(b)(45)
(46) Figure Number 46: Form Number 1212 HMO-CERT
FIGURE NO. 46: TAC §26.27(b)(46)
(47) Figure Number 47: Form Number 1212 CERT
ACTUARIAL FIGURE NO. 47: 28 TAC §26.27(b)(47)
(48) Figure Number 48: Form Number 1212 CERT
DATA FIGURE NO. 48: 28 TAC §26.27(b)(48)
(49) Figure Number 49: Form Number 1212 CERT
COOP FIGURE NO. 49: 28 TAC §26.27(b)(49)
(50) Figure Number 50: Form Number 1212 CERT
LEHC Status FIGURE NO. 50: 28 TAC §26.27(b)(50)
(51) Figure Number 51: Form Number 1212 CERT
GEOG FIGURE NO. 51 28 TAC §26.27(b)(51)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710428
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Caroline Scott
General Counsel
Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter C. Large Employer Health Insurance
Portability and Availability Act Regulation
28 TAC §§26.301–26.311
The amendments and new sections are proposed under the
Insurance Code, Chapter 26; the Health Insurance Portability
and Accountability Act of 1996; the interim federal regulations
implementing HIPAA promulgated by the Department of Trea-
sury, Department of Labor, and the Department of Health and
Human Services; and Insurance Code, Article 1.03A. The In-
surance Code, Chapter 26, as amended by the 75th Legisla-
ture implements provisions regarding small and large employers
which were necessary to comply with the federal requirements
contained in the Health Insurance Portability and Accountabil-
ity Act of 1996. Under the Insurance Code, Article 26.04, the
commissioner shall adopt rules as necessary to implement the
Insurance Code, Chapter 26, and to meet the minimum re-
quirements of federal law and regulations. The minimum re-
quirements of federal law for small and large employers are
contained in HIPAA. Interim federal regulations implementing
HIPAA have been promulgated by the Department of the Trea-
sury, Department of Labor, and the Department of Health and
Human Services, 62 Fed. Reg. 16893. As identified in the
introduction to these rules, portions of the federal regulations
are included in these rules as necessary to meet the minimum
requirements of federal law and regulations. Article 1.03A pro-
vides that the Commissioner of Insurance may adopt rules and
regulations to execute the duties and functions of the Texas
Department of Insurance only as authorized by statute. The
Government Code §§2001.004 et seq. authorizes and requires
each state agency to adopt rules of practice setting forth the
nature and requirement of available procedures and prescribes
the procedures for adoption of rules by a state administrative
agency.
The following articles are affected by this proposal: §§26.1,
26.4 - 26.9, 26.11 - 26.13, Insurance Code, Chapter 26 26.14
Insurance Code, Chapter 26 and Article 20A.09(k) 26.15-26.20,
26.22-26.26 Insurance Code, Chapter 26 26.27 Insurance
Code, Chapter 26 and Articles 3.70-3C, 20A.02(g), 20A.02(o),
20A.09(k), 20A.12, 20A.12A, and 21.58A. §§26.301 - 26.311.
§§26.301. Applicability and Scope.
(a) Except as otherwise provided, this subchapter shall apply
to any health benefit plan providing health care benefits covering 51
or more eligible employees of a large employer, whether provided
on a group or individual franchise basis, regardless of whether the
policy was issued in this state, if the plan meets one of the following
conditions:
(1) a portion of the premium or benefits is paid by a large
employer;
(2) the health plan is treated by the employer or by a
covered individual as part of a plan or program for the purposes of
26 United States Code §106 or §162; or
(3) the health plan is a group policy issued to a large
employer.
(b) For an employer who was not in existence throughout
the calendar year preceding the year in which the determination of
whether the employer is a large employer is made, the determination
is based on the average number of eligible employees the employer
reasonably expects to employ on business days in the calendar year
in which the determination is made.
(c) An insurance policy, evidence of coverage, contract, or
other document that is delivered, issued for delivery, or renewed
to large employers and their employees on or after July 1, 1997,
shall comply with all provisions of the Insurance Code, Chapter 26,
Subchapters A and H, as adopted by the 75th Legislature, and with
this subchapter.
(d) An insurance policy, evidence of coverage, contract or
other document establishing coverage under a health benefit plan for
large employers and their employees that is delivered, issued for
delivery or renewed before July 1, 1997 is governed by the law
as it existed before that date, until the first renewal date of that
policy, evidence of coverage, contract or other document establishing
coverage on or after July 1, 1997.
(e) If a large employer or the employees of a large employer
are issued a health benefit plan under the provisions of the Insurance
Code, Chapter 26, Subchapters A and H, and this subchapter, and the
large employer subsequently employs less than 51 eligible employees,
the provisions of the Insurance Code, Chapter 26, Subchapters A and
H, and this subchapter shall continue to apply to that particular health
plan if the employer elects to renew the large employer health benefit
plan. A health carrier providing coverage to such an employer shall,
within 60 days of becoming aware that the employer has less than 51
eligible employees, but not later than the first renewal date occurring
after the employer ceases to be a large employer, notify the employer
of the following:
(1) The employer may renew the large employer policy.
(2) If the employer does not renew the large employer
health benefit plan, the employer will be subject to the requirements
of the Insurance Code, Chapter 26, Subchapters A-G relating to small
employers, and Subchapter A of this chapter, including guaranteed
issue, rating protections, and participation/contribution requirements.
(3) The employer has the option to purchase a small
employer health benefit plan from the employer’s current health
carrier, if the carrier is offering such coverage, or from any small
employer carrier currently offering small employer coverage in this
state.
(f) If a health benefit plan is issued on or after July 1,
1997, to an employer that is not a large employer as defined in the
Insurance Code, Chapter 26, but subsequently the employer becomes
a large employer, the provisions of the Insurance Code, Chapter 26,
Subchapter H and this subchapter shall apply to the health benefit plan
on the first renewal date, unless the employer was a small employer
and renews its current health benefit plans as provided under §26.5(i)
of this title (relating to Applicability and Scope).
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(g) A governmental entities’ health benefit plan (subject to
Insurance Code, Articles 3.51-1, 3.51-2, 3.51-3, 3.51-4, 3.51-5, or
3.51-5A) that is provided through health insurance coverage and
that otherwise meets the requirements of being a large employer is
subject to the provisions of Chapter 26, Insurance Code, Subchapters
A and H and this subchapter. The portion of a governmental entity’s
health benefit plan that is self-insured, and that otherwise meets
the requirements of being a large employer may elect to meet the
requirements of the Insurance Code, Subchapters A and H, Chapter
26, and this subchapter.
§§26.302. Status of Health Carriers as Large Employer Carriers and
Geographic Service Area.
(a) Not later than December 15, 1997, each health carrier
providing health benefit plans in this state shall make a filing with
the commissioner indicating whether the health carrier will or will not
offer, renew, issue, or issue for delivery health benefit plans to large
employers in this state as defined in the Insurance Code, Chapter 26,
Subchapters A and H, and this subchapter. The required filing shall
include the certification form provided at Figure 50 of §26.27(b)(50)
of this title (relating to Forms) (Form Number 1212 CERT LEHC
STATUS) completed according to the carrier’s status and shall at
least provide a statement to the effect of one of the following:
(1) the health carrier intends to offer, renew, issue, and
issue for delivery health benefit plans to large employers and their
employees and therefore will operate in accordance with the Insurance
Code, Chapter 26, Subchapters A and H and this subchapter;
(2) the health carrier does not intend to offer, issue, or
issue for delivery health benefit plans to large employers and their
employees; however, the health carrier intends to renew health benefit
plans issued prior to July 1, 1997 and comply with the Insurance
Code, Chapter 26, Subchapters A and H, and this subchapter;
(3) the health carrier does not intend to offer, issue, or
issue for delivery health benefit plans to large employers and their
employees in the State of Texas and intends to nonrenew all health
benefit plans issued to large employers in Texas and will provide
notice to the commissioner and employers in accordance with §26.309
of this title (relating to Refusal to Renew and Application to Reenter
Large Employer Market); or
(4) the health carrier has no health benefit plans issued
to large employers or to employees of a large employer which are
in force on or after July 1, 1997, and the health carrier does not
intend to offer, issue, or issue for delivery health benefit plans to
large employers.
(b) If a health carrier chooses to change its election under
subsection (a)(1), (2), or (4) of this section, the health carrier shall
notify the commissioner of its new election at least 30 days prior
to the date the health carrier intends to begin operations under the
new election. This notification shall be made on Form Number 1212
CERT LEHC STATUS provided at Figure 50 of §26.27(b)(50) of
this title (relating to Forms).
(c) Upon election to become a large employer carrier, the
health carrier shall establish geographic service areas within which
the health carrier reasonably anticipates it will have the capacity to
deliver services adequately to large employers in each established
geographic service area. Large employer carriers shall comply with
the following:
(1) The geographic service areas shall be defined in terms
of counties or zip codes, to the extent possible, and shall be submitted
in conjunction with any filing of a large employer health benefit plan.
(2) If the service area cannot be defined by counties or
zip code, a map which clearly shows the geographic service areas is
required to be submitted in conjunction with the filing of the large
employer health benefit plan.
(3) If the geographic service area of the carrier is the
entire state, the carrier shall define the service area as the State of
Texas and no other documentation is necessary.
(4) Service areas by zip code shall be defined in a non-
discriminatory manner and in compliance with the Insurance Code,
Articles 21.21-6 and 21.21-8.
(5) Networks of HMO large employer carriers shall be es-
tablished in accordance with Chapter 20A, Insurance Code and Chap-
ter 11 of this title (relating to Health Maintenance Organizations).
(6) Large employer carriers shall utilize Form Number
1212 LEHC GEOG provided in Figure 51 of §26.27(b)(51) of this
title (relating to Forms) to submit this information.
§§26.303. Coverage Requirements.
(a) A large employer carrier may refuse to provide coverage
to a large employer in accordance with the carrier’s underwriting
standards and criteria. However, on issuance to a large employer,
each large employer carrier shall provide coverage to the employees
meeting the participation criteria established by the large employer
without regard to an individual’s health status related factors. The
participation criteria may not be based on health status related factors.
A large employer’s participation criteria may not require an employee
to maintain an actively at work status, unless the actively at work
status is wholly unrelated to health status related factors, such as
time off for a sabbatical leave or vacation.
(b) The large employer carrier shall accept or reject the entire
group of individuals who meet the participation criteria established by
the employer and who choose coverage and may exclude only those
employees or dependents, if applicable, who have declined coverage.
The carrier may charge premiums in accordance with Insurance Code,
Article 26.89 to the group of employees or dependents, if applicable,
who meet the participation criteria established by the employer and
who do not decline coverage.
(c) A large employer carrier shall secure a written waiver
for each employee who meets the participation criteria and each
dependent, if dependent coverage is offered to enrollees under a
large employer health benefit plan, who declines an offer of coverage
under a health benefit plan provided to a large employer. Waivers
shall be maintained by the large employer carrier for a period of six
years. The waiver must ensure that the employee was not induced or
pressured into declining coverage because of the employee’s health
status related factors. The waiver shall be signed by the employee
(on behalf of such employee or the dependent, if applicable, of such
employee) and shall certify that the individual who declined coverage
was informed of the availability of coverage under the health benefit
plan. The waiver form shall:
(1) require that the reason for declining coverage be stated
on the form;
(2) include a written warning of the penalties imposed on
late enrollees; and
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(3) include a statement that the eligible employee who
meets the large employer’s participation criteria and dependents, if
dependent coverage is offered to enrollees under a large employer
health benefit plan, were not induced or pressured by the large
employer, agent, or health carrier into declining coverage, but elected
of their own accord to decline such coverage.
(d) A large employer carrier may not provide coverage to a
large employer or the employees of a large employer if the carrier or
an agent for the carrier knows that the large employer has induced
or pressured an employee who meets the participation criteria or
a dependent of the employee to decline coverage because of that
individual’s health status related factors.
(e) An agent shall notify a large employer carrier, prior to
submitting an application for coverage with the health carrier on
behalf of a large employer or employee of a large employer, of
any circumstances that would indicate that the large employer has
induced or pressured an employee who meets the large employer’s
participation criteria or a dependent of the employee to decline
coverage due to the individual’s health status related factors.
(f) A large employer carrier may require a large employer
to meet minimum premium contribution requirements as a condition
of issuance and renewal in accordance with the carrier’s usual and
customary practices for all employer health benefit plans in this state.
A health carrier shall treat all similarly situated large employer groups
in a consistent and uniform manner when terminating health benefit
plans due to failure of the large employer to meet a contribution
requirement. If a large employer fails to meet a contribution
requirement for a large employer health benefit plan, the health carrier
may terminate coverage as provided under the plan in accordance with
the terms and conditions of the plan requiring such contribution and
in accordance with the Insurance Code, Articles 26.86, 26.87, 26.88
and §26.309 of this title (relating to Renewability of Coverage and
Cancellation).
(g) Health carriers may require large employers to answer
questions designed to determine the level of premium contribution
by the large employer and the percentage of participation of eligible
employees of the large employer.
(h) A large employer carrier may require a large employer
to meet minimum participation requirements as a condition of
issuance and renewal in accordance with the carrier’s usual and
customary practices for all employer health benefit plans in this
state. The participation requirements may determine the percentage
of individuals that must be enrolled in the plan in accordance with
participation criteria established by the employer. These participation
requirements must be stated in the contract and must be applied
uniformly to each large employer offered or issued coverage by
the large employer carrier in this state. A large employer health
carrier shall accept or reject the entire group of employees meeting
the participation criteria and participation requirements that choose
to participate and exclude only those employees and dependents, if
applicable, that have declined coverage.
(i) In determining whether an employer has the required
percentage of participation of eligible employees who meet the
large employer’s participation criteria, if the percentage of eligible
employees is not a whole number, the result of applying the
percentage to the number of eligible employees shall be rounded
down to the nearest whole number. For example: if an employer uses
a participation requirement of 75% of the eligible employees meeting
the large employer’s participation criteria, 75% of 55 employees
s 41.25, so 41.25 would be rounded down to 41; therefore, 75%
participation by a 55 employee group will be achieved if 41 of the
ligible employees meeting the large employer’s participation criteria
participate.
(j) If a large employer fails to meet the qualifying participa-
tion requirement for a large employer health benefit plan, for a period
of at least six consecutive months, the large employer health carrier
may terminate coverage under the plan upon the first renewal date
following the end of the six-month consecutive period during which
the qualifying participation requirement was not met, provided that
the termination shall be in accordance with the terms and conditions
of the plan concerning termination for failure to meet the qualify-
ing participation requirement and in accordance with the Insurance
Code, Articles 26.86, 26.87, 26.88 and §26.309 of this title (relating
to Renewability and Cancellation). A large employer health carrier
shall treat all similarly situated large employer groups in a consistent
and uniform manner when terminating health benefit plans due to a
participation level of less than the qualifying participation level.
§§26.304. Requirement To Insure Entire Groups.
(a) A large employer carrier that offers coverage to a large
employer and its employees shall offer to provide coverage to
each eligible employee who meets the large employer’s participation
criteria. If dependent coverage is offered to enrollees under a large
employer health benefit plan, then a large employer carrier shall offer
to provide coverage to each eligible dependent. Except as provided in
subsection (b) of this section, the large employer carrier shall provide
the same health benefit plan to each such employee and dependent.
(b) If elected by the large employer, a large employer carrier
may offer the eligible employees of a large employer, who meet
the participation criteria, the option of choosing among one or more
health benefit plans, provided that each eligible employee who meets
the participation criteria may choose any of the plans offered to the
employee. Except as provided in the Insurance Code, Articles 26.83
and 26.90 (with respect to an affiliation period or exclusions for
preexisting conditions), the choice among benefit plans may not be
limited, restricted, or conditioned based upon the health status related
factors of the eligible employees or their dependents, if applicable.
(c) A large employer carrier may require each large employer
that applies for coverage, as part of the application process, to provide
a complete list of eligible employees and if dependent coverage is
offered to enrollees under a large employer health benefit plan, a
complete list of dependents of eligible employees as defined in the
Insurance Code, Article 26.02. The large employer carrier may also
require the large employer to provide reasonable and appropriate
supporting documentation (such as a W-2 Summary Wage and Tax
Form) to verify the information required under this subsection. A
determination of eligibility shall be made within five business days
of receipt of any requested documentation.
(d) A large employer carrier shall not deny two individuals
that are married the status of eligible employee solely on the basis
that the two individuals are married. The large employer carrier
shall provide a reasonable opportunity for the individuals to submit
evidence as provided in subsection (c) of this section to establish each
individual’s status as an eligible employee.
(e) New entrants who meet the large employer’s participation
criteria in a health benefit plan issued to a large employer group shall
be offered an opportunity to enroll in the health benefit plan currently
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held by such employer group or shall be offered an opportunity to
enroll in the health benefit plan if the plan is provided through an
individual franchise policy or more than one plan is available. If a
large employer carrier has offered more than one health benefit plan to
eligible employees of a large employer group pursuant to subsection
(b) of this section, the new entrant shall be offered the same choice of
health benefit plans as the other employees (members) in the group.
A new entrant that does not exercise the opportunity to enroll in the
health benefit plan within the period provided by the large employer
carrier may be treated as a late enrollee by the health carrier, provided
that the period provided to enroll in the health benefit plan complies
with §26.305(a) of this title (relating to Enrollment).
(f) New entrants meeting the participation criteria in a health
benefit plan issued to a large employer group shall be accepted for
coverage by the large employer carrier without any restrictions or
limitations on coverage related to the health status related factors of
the employees or their dependents, if applicable, except that a health
carrier may exclude coverage for pre-existing medical conditions or
impose an affiliation period, to the extent allowed under Insurance
Code, Articles 26.83 and 26.90.
(g) In the case of an eligible employee that meets the
participation criteria (or dependent of an eligible employee, if
applicable) who was excluded from coverage, not eligible for
coverage, denied coverage by a large employer carrier, or in the
process of providing a health benefit plan to an eligible large
employer, the large employer carrier shall provide an opportunity
for the eligible employee that meets the participation criteria (or
dependent(s) of such eligible employee) to enroll in the health benefit
plan issued to the large employer or the employees of the large
employer on the first renewal date occurring on or after July 1, 1997.
These individuals must be given an opportunity to enroll in a timely
manner on the next open enrollment period occurring on or after
July 1, 1997. The opportunity to enroll shall meet the following
requirements:
(1) The opportunity to enroll under this subsection shall
comply with §26.305(a) of this title (relating to Enrollment).
(2) Eligible employees that meet the large employer’s
participation criteria and dependents of eligible employees who are
provided an opportunity to enroll pursuant to this subsection shall be
treated as new entrants.
(3) The terms of coverage offered to an individual de-
scribed in this subsection may exclude coverage for preexisting con-
ditions or impose an affiliation period only if the health benefit plan
currently held by the large employer contains such an exclusion or
an affiliation period.
(4) A large employer carrier shall provide written notice
at least 45 days prior to the opportunity to enroll provided in this
subsection or if less than 45 days are available, within five working
days after determination that subsections (e)-(g) of this section apply
to each large employer insured under a health benefit plan offered
by such health carrier. The notice shall clearly describe the rights
granted under subsections (e)-(g) of this section to employees and
dependents who were previously excluded from, not eligible for, or
denied coverage and the process for enrollment of such individuals
in the employer’s health benefit plan.
(h) A large employer carrier may require an individual who
requests enrollment under subsection (g) of this section to sign a
statement indicating that such individual sought coverage under the
group contract or franchise policy (other than as a late enrollee) and
that the coverage was not offered or provided to the individual.
§§26.305. Enrollment.
(a) Periods provided for enrollment in and application for any
health benefit plan provided to a large employer group shall comply
with the following:
(1) the initial enrollment period for the employees meet-
ing the large employer’s participation criteria must be at least 31
days, or if the waiting period exceeds 31 days, at least 31 days after
the date the new entrant completes the waiting period for coverage;
(2) the new entrant who meets the large employer’s
participation criteria shall be notified of his or her opportunity to
enroll at least 31 days in advance of the last date enrollment is
permitted;
(3) a period of at least 31 days following the date of
employment, or following the date the new entrant is eligible
for coverage, shall be provided during which the new entrant’s
application for coverage may be submitted. For purposes of this
paragraph, submitted means that the item(s) must be postmarked by
the specified time period. At the discretion of the large employer
carrier, alternative methods of submission such as fax, may be
acceptable; and
(4) an open enrollment period of at least 31 days shall be
provided on an annual basis. Such enrollment period shall consist of
an entire calendar month, beginning on the first day of the month and
nding on the last day of the month. If the month is a 30-day month,
the enrollment period shall begin on the first day of the month and
end on the first day of the following month. If the month is February,
the period shall last through March 2nd.
(b) If dependent coverage is offered to enrollees under a large
employer health benefit plan, the initial enrollment period for the
dependents must be at least 31 days, with a 31 day annual open
enrollment period.
(c) A new employee who meets the participation criteria of a
covered large employer may not be denied coverage if the application
for coverage is received by the large employer not later than the 31st
day after the later of:
(1) the date on which the employment begins; or
(2) the date on which the waiting period established under
Insurance Code, Article 26.83(h) expires.
(d) If dependent coverage is offered to the enrollees under a
large employer health benefit plan, a dependent of a new employee
who meets the participation criteria established by the large employer
may not be denied coverage if the application for coverage is received
by the large employer not later than the 31st day after the later of:
(1) the date on which the employment begins;
(2) the date on which the waiting period established under
Insurance Code, Article 26.83(h) expires; or
(3) the date on which the dependent becomes eligible for
enrollment.
(f) A large employer carrier may not exclude any employee
who meets the participation criteria or an eligible dependent, includ-
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ing a late enrollee, who would otherwise be covered under a large
employer group.
(g) A large employer health benefit plan may not limit or
exclude initial coverage of a newborn child of a covered employee.
Any coverage of a newborn child of a covered employee under this
subsection terminates on the 32nd day after the date of the birth of
the child unless:
(1) dependent children are eligible for coverage under the
large employer health benefit plan; and
(2) notification of the birth and any required additional
premium are received by the large employer not later than the 31st day
after the date of birth. A large employer carrier shall not terminate
coverage of a newborn child if such carrier’s billing cycle does not
coincide with this 31-day premium payment requirement, until the
next billing cycle has occurred and there has been nonpayment of the
additional required premium, within 30 days of the due date of such
premium.
(h) If dependent children are eligible for coverage under the
large employer health benefit plan, a large employer health benefit
plan may not limit or exclude initial coverage of an adopted child of
an insured. A child is considered to be the child of an insured if the
insured is a party in a suit in which the adoption of the child by the
insured is sought.
(i) If dependent children are eligible for coverage under the
large employer health benefit plan, an adopted child of an insured
may be enrolled, at the option of the insured, within either:
(1) 31 days after the insured is a party in a suit for
adoption; or
(2) 31 days of the date the adoption is final.
(j) Coverage of an adopted child of an employee terminates
unless notification of the adoption and any required additional
premiums are received by the large employer not later than either:
(1) the 31st day after the insured becomes a party in a
suit in which the adoption of the child by the insured is sought; or
(2) the 31st day after the date of the adoption. A large
employer carrier shall not terminate coverage of an adopted child if
such carrier’s billing cycle does not coincide with his 31-day premium
payment requirement, until the next billing cycle has occurred and
there has been nonpayment of the additional required premium within
30 days of the date of such premium.
(k) For purposes of subsections (c), (d), (g), and (j) of this
section, received by the large employer by a specified time period
means that the item(s) must be postmarked by the specified time
period.
(l) If a newborn or adopted child is enrolled in a health benefit
plan or other creditable coverage within the time periods specified in
subsections (g) or (j) of this section, respectively, and subsequently
enrolls in another health benefit plan without a significant break in
coverage, the other plan may not impose any preexisting condition
exclusion with regard to the child. If a newborn or adopted child is
not enrolled within the time periods specified in subsections (g) or (j)
of this section, respectively, then the newborn or adopted child may
be considered a late enrollee.
§§26.306. Exclusions, Limitations, Waiting Periods, Affiliation Pe-
riods and Preexisting Conditions and Restrictive Riders.
(a) A large employer carrier may not exclude any employee
who meets the participation criteria or an eligible dependent, if
dependent coverage is offered to enrollees under a large employer
health benefit plan, (including a late enrollee, who would otherwise
be covered under a large employer’s health benefit plan), except to
the extent permitted under the Insurance Code, Articles 26.83 and
26.90.
(b) A preexisting condition provision in a large employer
health benefit plan may not apply to expenses incurred on or after
the expiration of the 12 months following the initial effective date of
coverage of the enrollee or late enrollee.
(c) A preexisting condition provision in a large employer
health benefit plan may not apply to coverage for a disease or
condition other than a disease or condition for which medical advice,
diagnosis, care, or treatment was recommended or received from
an individual licensed to provide such services under state law and
operating within the scope of practice authorized by state law during
the six months before the earlier of:
(1) the effective date of coverage; or
(2) the first day of the waiting period.
(d) A large employer carrier shall not treat genetic informa-
tion as a preexisting condition described by Insurance Code, Article
26.90(b) in the absence of a diagnosis of the condition related to the
information.
(e) A large employer carrier shall not treat a pregnancy as a
preexisting condition described by Insurance Code, Article 26.90(b).
(f) A preexisting condition provision in a large employer
health benefit plan shall not apply to an individual who was
continuously covered for an aggregate period of 12 months under
creditable coverage that was in effect up to a date not more than 63
days before the effective date of coverage under the large employer
health benefit plan, excluding any waiting period.
(g) In determining whether a preexisting condition provision
applies to an individual covered by a large employer benefit plan,
the large employer carrier shall credit the time the individual was
covered under previous creditable coverage if the previous coverage
was in effect at any time during the 12 months preceding the effective
date of coverage under a large employer health benefit plan. If the
previous coverage was issued under a health benefit plan, any waiting
period that applied before that coverage became effective also shall
be credited against the preexisting condition provision period.
(h) A late enrollee may be excluded from coverage until the
next annual open enrollment period and may be subject to a 12-month
preexisting condition provision or an affiliation period as described by
Insurance Code, Article 26.90. The period during which a preexisting
condition provision applies to a late enrollee may not exceed 18
months from the date of the late enrollee’s initial application. For
instance, Individual A applies for coverage on September 1, 1997,
after the enrollment period of July 1, 1997 through July 31, 1997
has ended. The next annual open enrollment period is July 1,
1998 through July 31, 1998. The longest period of time a small
employer carrier may impose a preexisting condition exclusion period
on Individual A is 18 months from September 1, 1997, the date of
Individual A’s initial application, which would be March 1, 1999.
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(i) A health maintenance organization may impose an affilia-
tion period if the period is applied uniformly to each enrollee without
regard to any health status related factor. The affiliation period shall
not exceed two months for an enrollee, other than a late enrollee, and
shall not exceed 90 days for a late enrollee. An affiliation period un-
der a plan shall run concurrently with any applicable waiting period
under the plan. An HMO shall not impose any preexisting condition
limitation, except for an affiliation period.
(j) A large employer may establish a waiting period appli-
cable to all new entrants under the health benefit plan during which
a new employee is not eligible for coverage. The large employer
shall determine the duration of the waiting period. A large employer
carrier shall not apply a waiting period, elimination period, or other
similar limitation of coverage (other than an exclusion for pre-existing
medical conditions or impose an affiliation period consistent with the
Insurance Code, Articles 26.83 and 26.90), with respect to a new en-
trant, that is longer than the waiting period established by the large
employer. Upon completion of the waiting period and enrollment
within the time frame allowed by §26.305(a) of this title (relating to
Enrollment), coverage must be effective no later than the next pre-
mium due date following enrollment. Coverage may be effective at
an earlier date as agreed upon by the large employer and the large
employer carrier.
(k) A large employer health benefit plan may not, by use
of a rider or amendment applicable to a specific individual, limit or
exclude coverage by type of illness, treatment, medical condition,
or accident, except for a preexisting condition or affiliation period
permitted under Insurance Code, Articles 26.83 and 26.90.
(l) To determine if preexisting conditions as defined in the
Insurance Code, Article 26.02(23) exist, a large employer carrier
shall ascertain the source of previous or existing coverage of each
employee meeting the participation criteria and each dependent of an
eligible employee at the time such employee or dependent initially
enrolls into the health benefit plan provided by the large employer
carrier. The large employer carrier shall have the responsibility to
contact the source of such previous or existing coverage to resolve any
questions about the benefits or limitations related to such previous or
existing coverage in the absence of a creditable coverage certification
form.
§§26.307. Fair Marketing.
(a) Upon request, each large employer purchasing health
benefit plans shall be given a summary of all plans for which the
employer is eligible.
(b) Denial by a large employer carrier of an application for
coverage or cancellation, or refusal to renew must be in writing and
must state with specificity the reasons for the denial, cancellation, or
refusal to renew (subject to any restrictions related to confidentiality
of medical information). The large employer carrier shall notify the
large employer in accordance with Insurance Code, Articles 26.87
and 26.88.
(c) A large employer carrier may not require, as a condition
to the offer or sale of a health benefit plan to a large employer, that the
large employer purchase or qualify for any other insurance product
or service.
(d) The large employer carrier shall not require a large
employer to join or contribute to any association or group as a
condition of being accepted for coverage by the large employer
carrier, except that, if membership in an association or other group is
a requirement for accepting a large employer into a particular health
benefit plan, a large employer carrier may apply such requirement,
subject to the requirements of the Insurance Code, Chapter 26,
Subchapters A and H.
(e) Health carriers offering individual and group health
benefit plans in this state shall be responsible for determining whether
the plans are subject to the requirements of the Insurance Code,
Chapter 26, Subchapters A and H, and this subchapter. Health carriers
shall elicit the following information from applicants for such plans
at the time of application:
(1) whether or not any portion of the premium will be
paid by a large employer;
(2) whether or not the prospective policyholder, certificate
holder, or any prospective insured individual intends to treat the
health benefit plan as part of a plan or program under §162 or §106
of the United States Internal Revenue Code of 1986 (26 United States
Code §106 or §162); or
(3) whether or not the applicant is a large employer.
(f) If a health carrier fails to comply with subsection (f) of
this section, the health carrier shall be deemed to be on notice of any
information that could reasonably have been attained if the health
carrier had complied with subsection (f) of this section.
§§26.308. Renewability of Coverage and Cancellation.
(a) Except as provided by the Insurance Code, Article 26.87,
a large employer carrier shall renew any large employer health benefit
plan for any covered large employer at the option of the large
employer, unless:
(1) the premium has not been paid as required by the
terms of the plan;
(2) the large employer has committed fraud or intentional
misrepresentation of a material fact;
(3) the large employer has not complied with a material
provision of the health benefit plan relating to premium contribution
or participation requirements;
(4) the large employer has no enrollee, in connection with
the plan, who resides or works in the service area of the HMO large
employer carrier or in the area for which the large employer carrier
is authorized to do business; or
(5) membership of an employer in an association termi-
nates, but only if coverage is terminated uniformly without regard to
a health status related factor of a covered individual.
(b) A large employer carrier may refuse to renew the
coverage of an eligible employee or dependent, if applicable, for fraud
or intentional misrepresentation of a material fact by that individual.
The coverage is also subject to any policy or contractual provisions
relating to incontestability or time limits on certain defenses.
§§26.309. Refusal To Renew and Application To Reenter Large
Employer Market.
(a) A large employer carrier may elect to refuse to renew all
large employer health benefit plans delivered or issued for delivery
by the large employer carrier in this state or in a geographic service
area approved under the Insurance Code, Article 26.85(d). The large
employer carrier shall notify the commissioner of the election not
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later than the 180th day before the date coverage under the first large
employer health benefit plan terminates under the Insurance Code,
Article 26.87(a).
(b) The large employer carrier shall notify each affected
covered large employer not later than the 180th day before the date
on which coverage terminates for that large employer.
(c) A large employer carrier that elects under the Insurance
Code, Article 26.87(a), to refuse to renew all large employer health
benefit plans in this state or in an approved geographic service area
may not write a new large employer health benefit plan in this
state or in the geographic service area, as applicable, before the
fifth anniversary of the date on which notice is delivered to the
commissioner under the Insurance Code, Article 26.87(a).
(d) A large employer carrier that elects not to renew all
large employer health benefit plans under the Insurance Code, Article
26.87, and this section may not resume offering health benefit plans
to large employers in this state or in the geographic area for which the
election was made until it has filed a petition with the commissioner
to be reinstated as a large employer carrier and the petition has
been approved by the commissioner or the commissioner’s designee.
In reviewing the petition, the commissioner may ask for such
information and assurances as the commissioner finds reasonable and
appropriate.
(e) A large employer carrier may elect to discontinue a
particular type of large employer coverage, only if the large employer
carrier:
(1) provides notice to each employer of the discontinua-
tion before the 90th day preceding the date of the discontinuation of
the coverage;
(2) offers to each employer the option to purchase other
large employer coverage offered by the large employer carrier at the
time of the discontinuation; and
(3) acts uniformly without regard to the claims experience
of the employer or any health status related factors of employees
or dependents or new employees or dependents who may become
eligible for the coverage.
§ §26.310. Unfair Competition and Unfair Practices under the
Insurance Code, Article 21.21.
A misrepresentation about the effects of the Insurance Code, Chapter
26, Subchapters A and H, and/or this subchapter in marketing large
employer health plans or in the marketing, renewing, or canceling of
other health insurance products will be considered a violation of the
Insurance Code, Articles 21.20 and 21.21.
§§26.311. Administrative Violations and Penalties.
If, after notice and hearing, the commissioner determines that a health
carrier or a large employer carrier has violated or is violating any
provision of the Insurance Code, Chapter 26, Subchapters A and H,
or this subchapter, the commissioner may impose sanctions under the
Insurance Code, Article 1.10, 1.10E, and/or issue a cease and desist
order under the Insurance Code, Article 1.10A.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Insurance
Earliest possible date of adoption: September 18, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 106. Exemptions from Permitting
Subchapter P. Plant Operations
30 TAC §106.376
The Texas Natural Resource Commission proposes new
§106.376, concerning the exclusion of decorative chromium
electroplating facilities from the preconstruction air permitting
requirements of the Texas Health and Safety Code, the Texas
Clean Air Act, §382.0518.
EXPLANATION OF PROPOSED RULE. Section 106.376 will
create for decorative chrome platers a new specific permitting
exemption for facilities that otherwise would require a permit
or authorization by a general exemption. This exemption will
protect public health and provide businesses with an alternative
to permitting, especially when the minimum 100-foot distance
requirement of general exemption 30 TAC §106.262 (previously
Standard Exemption (SE) 118) cannot be met. Creation of this
exemption will be complementary to the adoption of the new
Maximum Achievable Control Technology (MACT) standard for
chrome under 30 TAC §113.190.
The mechanism provided by the proposed exemption will allow
the operation of decorative chrome plating facilities in compli-
ance with state law without the expense in time and money
of obtaining a permit, while continuing to be protective of pub-
lic health and the environment. A focus group composed of
representatives of the New Source Review Permits Division,
Toxicology and Risk Assessment, Small Business Assistance
Program, Office of Policy and Regulatory Development, Field
Operations, and Legal Division evaluated the scope of the af-
ected facilities, effects on the regulated community, health ef-
fects, and protectiveness of the proposed exemption. Modeling
of the potential fugitive chromium emissions using a conser-
vative approach indicated that the emissions were insignificant
and were not expected to pose a health threat to adjacent sen-
sitive receptors. The engineering analysis concluded that the
5,000 ampere rectifier cumulative ceiling was protective of pub-
lic health. In order to prevent the stacking of processes by
the use of a standard exemption, this exemption may not be
used in conjunction with other chrome plating operations such
as hard chrome plating or chromic acid anodizing operations.
In other words, the commission will not authorize an existing
permitted, exempted, or grandfathered chrome plating opera-
tion to increase its emissions by using the proposed exemp-
tion for decorative chrome plating facilities. It does not prohibit
a decorative chrome plating operation from adding more than
one rectifier unit as long as the 5,000 ampere cumulative ceil-
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ing is not exceeded. All associated background materials for
this review, including the technical review, computer modeling,
responses to requests for comment, calculations, and techni-
cal assumptions, are available for public review by contacting
the New Source Review Permits Division. The commission wel-
comes comments on the language of the anti-stacking aspect of
the proposed exemption in order achieve the intent expressed
in this preamble while avoiding unintentional ramifications.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations, has determined that for the first five years this section
as proposed is in effect there are no significant fiscal implica-
tions anticipated for state or local governments as a result of
enforcement or administration of the section.
PUBLIC BENEFIT. Mr. Minick also has determined that for
the first five-year period the section as proposed is in effect
the public benefit anticipated as the result of enforcement of
and compliance with the section will be more cost-effective
regulation and control of air emissions. The effect of the
section as proposed will be to reduce the costs of obtaining
authorization to operate small facilities for decorative chrome
plating. The proposed exemption will enable many of the
decorative chrome plating facilities, currently not permitted or
exempted, to comply with air quality requirements without the
requirement to obtain an air permit. It is anticipated that the
majority of affected facilities will be small businesses and that
the potential cost savings will average a minimum of $7,500 for
a typical facility in application fee and public notice costs. The
additional costs of preparation of an application have not been
estimated, but these cost savings could be even greater. There
are no economic costs identified for any person subject to the
section as proposed.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule according to
Texas Government Code, §2007.043, and has determined that
this rule will not create a burden on private real property. The
Texas Health and Safety Code, Texas Clean Air Act, Chapter
382, requires facilities to obtain a permit or qualify for a stan-
dard exemption prior to construction or modification. Through
the creation of the standard exemption for chrome plating oper-
ations, the commission is not creating a regulatory burden, but
is simplifying compliance with an existing statutory requirement
for a class of facilities that do not make a significant contribution
of air contaminants to the atmosphere.
COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW. The commission has determined that this rulemaking
action is subject to the Texas Coastal Management Program
(CMP) in accordance with the Coastal Coordination Act of 1991,
as amended (Texas Natural Resources Code, §§33.201 et.
seq.), the rules of the Coastal Coordination Council (31 TAC
Chapters 501-506), and the commission’s rules in 30 TAC
Chapter 281, Subchapter B, concerning consistency with the
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3) relating to actions and
rules subject to the CMP, agency rules governing air pollutant
emissions must be consistent with the goals and policies of the
CMP to protect and enhance air quality in the coastal area.
Therefore, in compliance with 31 TAC §505.22(e), the commis-
sion affirms that this rule is consistent with CMP goals and poli-
cies, in that the emissions allowed by this exemption will have
a negligible impact upon the air quality in the coastal area.
PUBLIC HEARING. A public hearing on this proposal will be
held on September 16, 1997, at 10:00 a.m. in Room 2210 of
Texas Natural Resource Conservation Commission (TNRCC)
Building F, located at 12100 Park 35 Circle, Austin. The hearing
is structured for the receipt of oral or written comments by
interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion
within the audience will not occur during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments regarding this
proposal may be mailed to Lisa Martin, TNRCC Office of Policy
and Regulatory Development, MC 205, P.O. Box 13087, Austin,
Texas 78711-3087 or faxed to (512) 239-4808. All comments
should reference Rule Log Number 97128-106-AI. Comments
must be received by 5:00 p.m., September 18, 1997. For
further information, please contact Terry Leifeste, Air Policy and
Regulations Division, (512) 239-1873.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The new section is proposed under
the Texas Health and Safety Code, the Texas Clean Air Act
(TCAA), §382.017, which provides the commission with the
authority to adopt rules consistent with the policy and purposes
of the TCAA; §382.011, which provides the commission with
the authority to establish the level of quality to be maintained
in the state’s air; §382.012, which provides for the commission
to prepare and develop a general comprehensive plan for the
proper control of the state’s air; and §382.057, which provides
the commission with the authority to exempt certain types of
facilities that will not make a significant contribution of air
contaminants to the atmosphere from the requirements of Texas
Health and Safety Code, §382.0518. This exemption covers
only facilities with insignificant emissions and thus complies with
§382.057.
The proposed new section implements Texas Health and Safety
Code, §382.057.
§106.376. Decorative Chrome Plating.
Decorative chromium electroplating operations that have a maximum
combined rated capacity for all decorative chrome plating rectifiers
of not more than 5,000 amperes and which use a fume suppressant
or other equivalent control as sufficient to meet §113.190 of this
title (relating to Chromium Emissions from Hard and Decorative
Chromium Electroplating and Chromium Anodizing Tanks (40 CFR
63, Subpart N)) are exempt. This exemption may not be used where
other chrome plating operations are conducted.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710406
PROPOSED RULES August 19, 1997 22 TexReg 8035
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: November 19, 1997
For further information, please call: (512) 239–1966
♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
TITLE 16. ECONOMIC REGULATION
Part II. Public Utility Commission of
Texas
Chapter 22. Practice and Procedure
Subchapter G. Prehearing Proceedings
16 TAC §22.127
The Public Utility Commission has withdrawn from consideration
for permanent adoption the proposed amendment to §22.127,
which appeared in the March 18, 1997, issue of the Texas
Register (22 TexReg 2841).




Public Utility Commission of Texas
Effective date: August 8, 1997
For further information, please call: (512) 936–7308
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 7. BANKING AND SECURITIES
Part II. Texas Department of Banking
Chapter 26. Perpetual Care Cemeteries
7 TAC §26.1
The Texas Department of Banking (the department) adopts
amendments to §26.1, concerning fees and assessments,
without changes to the proposed text as published in the June
24, 1997, issue of the Texas Register (22 TexReg 5987). The
text will not be re published.
The amendments to §26.1 clarify that a cemetery corporation
with more than one perpetual care cemetery is charged an
examination fee for examining the trust fund records of each
cemetery, a filing fee for each notice of intent to operate a
perpetual care cemetery in Texas filed with the department,
and a filing fee for each annual statement of funds for a
perpetual care cemetery that the cemetery corporation files with
the department. The section as amended more clearly states
existing practices by the department as they are understood
by industry. In addition, several definitions have been deleted
because the terms are already defined in the Health and Safety
Code, §712.001(b).
The amendment conforms departmental interpretation of rele-
vant statutory law and the existing section.
No comments were received on the proposal.
Amendments to this section are adopted pursuant to directives
under the Health and Safety Code, §§712.0031, 712.042(a),
and 712.044(b). Section 712.0031 requires that notice of intent
to operate a perpetual care cemetery in this state be accom-
panied by a filing fee of $500; §712.042(a) and §712.044(b)
permit the Department to set "reasonable and necessary" fees
"to defray the cost of administering this chapter."
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Banking
Effective date: August 28, 1997
Proposal publication date: June 24, 1997
For further information, please call: (512) 475–1300
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part III. Texas Alcoholic Beverage Com-
mission
Chapter 33. Licensing
License and Permit Surcharges
16 TAC §33.23
The Texas Alcoholic Beverage Commission adopts an amend-
ment to §33.23, concerning annual surcharges for all holders of
permits and licenses without changes to the proposed text as
published in the July 1, 1997, issue of the Texas Register (22
TexReg 6150 and 6195-96).
The amendment changes the surcharges for all licenses and
permits, effective October 1, 1997. The amendment is adopted
to effectuate the mandates of the General Appropriations Act,
75th Legislature, Article V, Alcoholic Beverage Commission.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Alcoholic Beverage Code,
Subchapter B, §5.31, which provides the Texas Alcoholic Bev-
erage Commission with the authority to prescribe and publish
rules necessary to carry out the provisions of the Alcoholic Bev-
erage Code and §5.50(b) which specifically mandates the sur-
charges and the General Appropriations Act, 75th Legislature,
Article V, Alcoholic Beverage Commission.
Cross reference to statute: Alcoholic Beverage Code, §11.32,
§11.35 and §61.35, are affected by this rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Alcoholic Beverage Commission
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Effective date: October 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
Chapter 50. Alcohol Awareness and Education
16 TAC §50.4
The Texas Alcoholic Beverage Commission adopts an amend-
ment to §50.4, concerning administration of an alcoholic bev-
erage seller/server certification program without changes to the
text as published in the July 1, 1997, issue of the Texas Reg-
ister (22 TexReg 6150).
Subsection (a) of the rule was amended to allow notification of
class cancellations to be made by fax and to require that such
notice be given to the agency three days prior to the scheduled
class date. The amendment allows easier notification by
training providers and allows the agency to set time to make
necessary inquiries into cancellations.
Subsections (c), (f), (g) and (i) were amended to allow broader
scope for agency evaluations of programs and to more specif-
ically require that the program content be relevant to the topic
under discussion and to the approved curriculum. The agency
believes these amendments will enhance program quality by
requiring presentations to be more focused and specific and by
subjecting the programs to evaluation of substantive content.
Subsection (p) was amended to express the intent of that
subsection more directly.
Subsection (q) was amended to allow certified schools to pay
fees by several methods. This increases convenience to the
schools and decreases costs of operations. This subsection is
also amended to allow the agency to insure payment of fees in
the event of dishonored payments.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Alcoholic Beverage Code,
Chapter 5, Subchapter B, §5.31, which provides the Alcoholic
Beverage Commission with the authority to promulgate rules
consistent with the Alcoholic Beverage Code.
Cross Reference to Statute: Alcoholic Beverage Code,
§106.14, is affected by this rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Alcoholic Beverage Commission
Effective date: August 27, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
16 TAC §50.5
The Texas Alcoholic Beverage Commission adopts an amend-
ment to §50.5, concerning the denial, revocation or suspension
of approval of seller/server training programs without changes
to the proposed text as published in the July 1, 1997, issue of
the Texas Register (22 TexReg 6152).
Subsection (c)(5) was amended to prohibit alcoholic beverage
permittees from offering seller/server training. Allowing permit-
tees to offer such a service to sellers and servers could result in
unlawful relations between tiers of the industry as forbidden by
various provisions of Chapter 102 and §108.06 of the Alcoholic
Beverage Code.
Subsection (c)(6) and (7) were amended to prohibit providers
from operating without paying necessary fees.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Alcoholic Beverage Code,
Chapter 5, Subchapter B, §5.31, which provides the Alcoholic
Beverage Commission with the authority to promulgate rules
consistent with the Alcoholic Beverage Code.
Cross Reference to Statute: Alcoholic Beverage Code,
§106.14, is affected by this rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Alcoholic Beverage Commission
Effective date: August 27, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 206–3204
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
Part VI. Texas State Board of Registra-
tion for Professional Engineers
Chapter 131. Practice and Procedure
The Texas State Board of Registration for Professional
Engineers adopts the repeal of §§131.51-131.58, 131.71-
131.73, 131.81, 131.91-131.93, 131.101, 131.111-131.120,
131.131-131.133, 131.137-131.141, 131.151-131.157,
131.162-131.167, and 131.224, new §§131.20, 131.51-
131.55, 131.71-131.73, 131.81, 131.91-131.94, 131.101,
131.111-131.116, 131.131-131.133, 131.151-131.156,
131.162-131.167, and amendments to §§131.105, 131.106,
131.161, 131.171-131.173, and 131.182, concerning practice
and procedure. New §§131.51, 131.52, 131.54, 131.71,
131.72, 131.81, 131.91-131.93, 131.101, 131.111-131.114,
131.116, 131.131, 131.133, 131.152, 131.155, 131.167 and
the amendments to §§131.105, 131.171, 131.173 are adopted
with changes to the proposed text as published in the July 1,
1997, issue of the Texas Register (22 TexReg 6153). The new
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§§131.120, 131.53, 131.55-131.58, 131.94, 131.115, 131.132,
131.151, 131.154, 131.156, 131.162-131.166, amendments
to §§131.106, 131.161, 131.172, 131.182, and repeals to
§§131.51-131.58, 131.71-131.73, 131.81, 131.91-131.93,
131.101, 131.111-131.120, 131.131-131.133, 131.137-
131.141, 131.151-131.157, 131.162-131.167, and 131.224 are
adopted without changes and will not be republished.
The repeal of §§131.51-131.58, 131.71-131.73, 131.81,
131.91-131.93, 131.101, 131.111-131.120, 131.131-131.133,
131.137-131.141, 131.151-131.157, 131.162-131.167 allows
for the adoption of new sections. Sections 131.56-131.58,
131.117-131.120, 131.137-131.141, and 131.157 were not
replaced. However, some of the language contained in these
repeals was incorporated into new sections under different
undesignated head titles. The language contained in repealed
§131.224 is adopted as new §131.167.
The new sections and amendments provide consistency with
the provisions of Senate Bill 623, concerning: an application for
a license; reference statements; engineering experience; edu-
cational requirements; engineering examinations; the board’s
review of an application for a license; and licenses. New
§§131.151-131.156 provide clear and concise professional con-
duct and ethics rules. New §§131.162-131.167 provide clear
and concise compliance and sealing requirements.
The amendment to §131.105 provides clarification of the ex-
amination analysis procedures. The amendment to §131.106
adds the reference of the Texas Engineering Practice Act, §22
which authorizes the disciplinary actions available to the board.
The amendment to §131.161 clarifies situations which the board
will conduct inquires in accordance with the Texas Engineering
Practice Act. The amendment to §131.182 removes the existing
reference to §131.137 which is and provides the new reference
to §131.167, concerning disciplinary actions.
The board received no comments opposing the adoption of
these sections. However, two professional engineers speaking
as private citizens, commented that some of the terminology
in the rules needed to be clarified in areas to be consistent.




The new section is adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
§131.20. Committees.
(a) The board chairman shall appoint the following standing
committees as stated in paragraphs (1) and (2) of this subsection,
composed of four board members at least one of whom is a public
member. The board chairman shall appoint a committee chairman to
serve concurrently with the board chairman’s term.
(1) Licensing Committee. The committee shall meet no
less than twice during the chairman’s term to evaluate issues and
possibly develop proposed actions for the full board on licensing is-
sues. The committee may participate in activities such as evaluating
rules concerning licensing of engineers; conducting personal inter-
views of applicants; evaluating applications; participating in national
and international engineering licensing activities on the board’s be-
half; providing general guidance to the executive director on licensing
issues; and evaluating any other issue indirectly or directly relating
to engineering licensing.
(2) Enforcement Committee. The committee shall meet
no less than twice during the chairman’s term to evaluate issues and
possibly develop proposed actions for the full board on enforcement
issues. The committee may participate in activities such as evaluating
rules concerning enforcement of the Texas Engineering Practice Act
(Act); reviewing the progress of major enforcement cases or groups
of cases; suggesting sanctions for violations of the Act; participation
in national and international engineering law enforcement activities
on the board’s behalf; providing general guidance to the executive
director on enforcement issues; and evaluating any other issue
indirectly or directly relating to engineering law enforcement.
(b) The board chairman shall appoint a General Issues
Committee that shall meet no less than twice during the chairman’s
term to evaluate issues and possibly develop proposed actions for the
full board on issues of importance to the board and the profession.
Such issues might include engineering ethics, professionalism in
practice, legislation, board management, engineering business issues,
education, and continuing professional competency. The committee
shall be composed of three board members at least one of whom is a
public member, and one of whom is the vice chairman of the board.
The vice chairman of the board shall be the committee chairman for
a period concurrent with the board chairman’s term.
(1) The committee chairman and the board chairman may
appoint ad hoc committees composed of committee members, other
board members, and other persons to address particular issues.
(2) The committee chair shall establish a specific purpose
and duration for each ad hoc committee. Ad hoc committees
previously appointed may be reappointed in part or in whole for a
specific purpose and duration.
(3) Ad hoc committees shall be limited to investigating
and evaluating issues assigned, and making a report to the General
Issues Committee with recommendations concerning possible board
positions, actions or inactions. The General Issues Committee shall
receive the report of each ad hoc committee publicly, and shall
recommend appropriate action, if any, to the full board.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710280
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
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The repeals are adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710281
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997




The new sections are adopted under Texas Civil Statutes,
Article 3271a, §8(a), which provide the Texas State Board of
Registration for Professional Engineers with the authority to
promulgate rules in accordance with Senate Bill 623.
§131.51. Authority.
The Texas Board of Professional Engineers shall receive, evaluate
and process all applications for a professional engineer license issued
under the authority of the Texas Engineering Practice Act (Act).
Applications for an original license shall be accepted from all persons
who assert through the application process that, to the best of their
knowledge, they meet the minimum qualifications of the Act, §12.
Applications from nonresidents holding a valid license issued by a
proper authority in another public jurisdiction shall be accepted from
all persons who assert through the application process that, to the
best of their knowledge, they meet the minimum qualifications of the
Act, §12. The board has the authority under the Act to issue a license
to applicants that, subsequent to review and evaluation, are found to
have met all requirements of the Act and board rules. The board
has the authority under the Act to deny a license to any applicant
found not to have met all requirements of the Act and board rules.
Applications that do not demonstrate the qualifications required shall
be subject to non-approval. The board may also, at its discretion,
select the sections or subsections under which the application shall
be accepted and processed.
§131.52. Applications for a Professional Engineer License.
(a) The board may issue a license only to applicants who
submit sufficient evidence that they have credentials meeting the
minimum requirements set forth in Texas Engineering Practice Act
(Act), §12(a) (1) or (2).
(b) All persons must pass, or believe to the best of their
knowledge that they are eligible for waiver from the Fundamentals of
Engineering examination and Principles and Practice of Engineering
examination, before submitting an application.
(c) Applicants must speak and write the English language.
Proficiency in English may be evidenced by possession of an
accredited bachelor of science degree taught exclusively in English,
or passage of the Test of English as a Foreign Language (TOEFL)
with a score of at least 550 and passage of the Test of Spoken English
(TSE) with a score of at least 45, or other evidence such as significant
academic or work experience in English acceptable to the executive
director.
(d) Applicants requesting waivers of all or part of the
examinations, the TOEFL, the TSE, or a commercial evaluation
of non-accredited degrees shall submit the requests and supporting
reasoning to the executive director in writing.
(e) Applications for a license shall be submitted on forms
prescribed by the board, sworn under oath and accompanied by the
current application fee.
(f) In addition to the application form, applicants shall submit
their:
(1) social security number, as required under Texas
Family Code, §231.302;
(2) supplementary experience record;
(3) official transcript(s) of degree(s);
(4) four reference statements required under §131.71(b) of
this title (relating to References), or required to meet §131.81(a)(3)
of this title (relating to Experience Evaluation) or §131.101(g) of this
title (relating to Engineering Examinations Required for a License to
Practice as a Professional Engineer) if those sections are applicable;
(5) current application fee;
(6) verification of examination(s);
(7) verification of a current license, if applicable;
(8) a completed Texas Ethics of Engineering Examina-
tion;
(9) scores of TOEFL and TSE, if applicable;
(10) a commercial evaluation of a non-accredited degree;
(11) statement describing criminal convictions, if any;
(12) written requests for waivers, if applicable.
(g) Applicants shall indicate a primary branch of engineering
under which experience has been gained. Applicants seeking permis-
sion to take the Principles and Practice of Engineering examination
shall indicate a primary branch for which there is an available Na-
tional Council of Examiners for Engineering and Surveying (NCEES)





(4) (X) control systems;
(5) (E) electrical;
(6) (V) environmental;










(h) Applications shall be accepted for processing on the date
the application and fee are received. Applicants shall be notified by
the board at the earliest possible opportunity of deficiencies found
during initial review of their application. Applications shall be held
no more than 30 days from the date of notification for applicants to
correct those deficiencies. Failure to correct the deficiencies may be
cause for non-approval of the application. Thirty-day extensions may
be granted by the executive director.
(i) Once an application is accepted, the fee shall not be
returned, and the application and all submissions shall become a
permanent part of the board records.
§131.54. Applications from Former Texas License Holders.
(a) Persons whose original license has been expired for two
or more years may be reissued a license provided they apply for a
new license and meet current requirements.
(b) The applicant shall:
(1) prepare an application form and submit it with current
application fee;
(2) complete all sections of the application form and list
all employment engagements;
(3) provide a supplementary experience record for all
employment engagements from the date the license expired describing
at least the last four years of experience;
(4) provide a professional engineer reference, conforming
to §131.71(b) of this title (relating to References), §131.81(a)(3) of
this title (relating to Experience Evaluation), and §131.101(g) of this
title (relating to Engineering Examinations Required for a License to
Practice as a Professional Engineer) for each engineering engagement
since the license expired verifying a supplementary experience record
describing at least the last four years of engineering experience;
(5) provide a written request for a waiver of examina-
tions, if applicable;
(6) submit transcripts for engineering degrees conferred
after issuance of original license:
(7) pass the Texas Ethics of Engineering Examination.
(c) The board may waive the submission of other materials
required in §131.52 of this title (relating to Applications for a
Professional Engineer License) provided those materials are already
available in the board records. Applicants must submit a written
waiver request to the executive director. The board shall process
the application and issue a new license and serial number if the
application is approved.
(d) Any license issued to a former Texas license holder shall
be assigned a new serial number.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710282
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997




The repeals are adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710283
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
22 TAC §§131.71–131.73
The new sections are adopted under Texas Civil Statutes,
Article 3271a, §8(a), which provide the Texas State Board of
Registration for Professional Engineers with the authority to
promulgate rules in accordance with Senate Bill 623.
§131.71. References.
(a) Applicants shall provide references to verify all engineer-
ing experience claimed to meet the minimum years of experience re-
quired under the Texas Engineering Practice Act, §12(a)(1) or (2),
unless more experience is being verified to meet the requirements
of §131.81(a)(3) of this title (relating to Experience Evaluation) or
§131.101(g) of this title (relating to Engineering Examinations Re-
quired for a License to Practice as a Professional Engineer). Experi-
ence that is unsupported by references may not be considered.
(b) Applicants for a license shall provide at least five
references to the board, unless more references are required to meet
the requirements of §131.81(a)(3) of this title (relating to Experience
Evaluation) or §131.101(g) of this title (relating to Engineering
Examinations Required for a License to Practice as a Professional
Engineer). At least three of these references shall be currently
licensed professional engineers who have personal knowledge of the
applicant’s engineering experience. References on file with the board
from previous applications may be used with the approval of the
executive director. Professional engineers who have not worked with
an applicant may review and judge the applicant’s experience and
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may serve as a licensed engineer reference; such review shall be
noted on the reference statement.
(c) All references shall be individuals with personal knowl-
edge of the applicant’s character, reputation, and general suitability
for holding a license. If possible, references should include individ-
uals who directly supervised the applicants.
(d) Professional engineers who provide reference statements
and who are licensed in a jurisdiction other than Texas shall include
a copy of their pocket card or other verification to indicate that their
license is current and valid.
(e) The board members and staff may, at their discretion,
consider any, all or none of the responses from references.
§131.72. Reference Statements.
(a) The applicant shall send the board’s reference statement
form and a complete copy of the applicable portion(s) of the
supplementary experience record to each reference.
(b) For a reference statement to be considered complete, the
reference shall:
(1) accurately complete the reference statement in detail;
(2) review and evaluate all applicable portions of the
supplementary experience record;
(3) signify agreement or disagreement with the informa-
tion written by the applicant and add any comments or concerns on
the reference statement.
(c) For a reference statement to be considered secure, the
reference shall place the completed reference statement and signed
supplementary experience record in an envelope. After sealing the
envelope, the reference’s signature shall be placed across the sealed
flap of the envelope and covered with transparent tape. The reference
shall return the sealed envelope to the applicant.
(d) Applicants shall enclose all of the sealed reference
envelopes with the application when submitted to the board.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710284
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997




The repeal is adopted under Texas Civil Statutes, Article 3271a,
§8(a), which provide the Texas State Board of Registration for
Professional Engineers with the authority to promulgate rules in
accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710285
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
22 TAC §131.81
The new section is adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
Texas Civil Statutes, Article 3271a, §12 is affected by the
proposed new section.
§131.81. Experience Evaluation.
(a) Applicants shall submit a supplementary experience
record to the board as a part of the application. The supplementary
experience record is a written narrative documenting all of the
applicant’s engineering experience acquired after completion of the
first degree used to meet the requirements of Board §131.91 of this
title (relating to Educational Requirements for Applicants).
(1) The supplementary experience record shall be written
in the first person, shall clearly describe the engineering work that
the applicant personally performed, and shall delineate the role of the
applicant in any group engineering activity.
(2) The supplementary experience record should provide
an overall description of the nature and scope of the work, with an
emphasis on detailed descriptions of the engineering work personally
performed by the applicant.
(3) References must be provided to verify enough of the
supplementary experience record to cover at least the minimum
amount of time needed by the applicant for issuance of a license.
Applicants applying under Texas Engineering Practice Act (Act),
§12(a)(1) shall provide references for at least four years of engineer-
ing experience; applicants applying under the Act, §12(a)(2) shall
provide references for at least eight years of engineering experience.
Applicants seeking a waiver from any examination requirement shall
provide references for an additional eight years beyond that listed in
this subsection.
(4) Parts of the supplementary experience record that are
to be verified by references shall be written in sufficient detail to allow
the board reviewer to document the minimum amount of experience
required and to allow the reference to recognize and verify the quality
and quantity of the experience claimed.
(b) The board shall evaluate the character and quality of the
experience found in the supplementary experience record and shall
determine if the work is satisfactory to the board for the purpose
of issuing a license to the applicant. The board shall evaluate
the supplementary experience record for evidence of the applicant’s
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competency to be placed in responsible charge of engineering work
of a similar character.
(1) Satisfactory engineering work shall be of a nature such
that its adequate performance requires engineering education, train-
ing, or experience. The application of engineering education, training
and experience must be demonstrated through the application of the
mathematical, physical, and engineering sciences. Such work must
be fully described in the supplementary experience record. Satisfac-
tory engineering experience shall include an acceptable combination
of the following types of engineering activities:
(A) design, conceptual design, or conceptual design
coordination for engineering works, products or systems;
(B) development or optimization of plans and speci-
fications for engineering works, products, or systems;
(C) analysis, consultation, investigation, evaluation,
planning or other related services for engineering works, products, or
systems;
(D) planning the use or alteration of land, water, or
other resources;
(E) engineering for program management and for
development of operating and maintenance manuals;
(F) engineering for construction, or review of con-
struction;
(G) performance of engineering surveys, studies, or
mapping;
(H) engineering for materials testing and evaluation;
(I) expert engineering testimony;
(J) teaching of engineering subjects in an EAC/ABET
accredited program;
(K) any other work of a mechanical, electrical,
electronic, chemical, hydraulic, pneumatic, geotechnical, or thermal
nature that requires engineering education, training or experience for
its adequate performance.
(2) In the review of engineering experience, the board
shall consider additional elements unique to the history of the
applicant. Such elements should include, at a minimum:
(A) whether the experience was sufficiently complex
and diverse, and of an increasing standard of quality and responsibil-
ity;
(B) whether the quality of the engineering work shows
minimum technical competency;
(C) whether the submitted materials indicate good
character and reputation;
(D) whether the experience was gained by working
under the supervision of a professional engineer;
(E) whether the experience was gained in violation of
the Act;
(F) whether more than one year of total experience
credit may be granted for non-EAC/ABET accredited teaching
experience;
(G) whether the experience was gained in one domi-
nant branch;
(H) whether non-traditional engineering experience
such as sales or military service provides sufficient depth of practice;
and
(I) whether short engagements have had an impact
upon professional growth.
(3) engineering experience may be considered satisfactory
for the purpose of licensing provided that:
(A) the experience is gained during an engagement
longer than three months in duration;
(B) the experience, when taken as a whole, meets the
minimum time;
(C) the experience is not anticipated and has actually
been gained at the time of application;
(D) the experience includes at least two years of
US experience not including time claimed for educational credit, or
otherwise includes experience that would show a familiarity with US
codes and engineering practice;
(E) the time granted for the experience claimed does
not exceed the calendar time available for the periods of employment
or education claimed.
(c) One year of experience credit may be granted for each
post-baccalaureate engineering degree earned by applicants who
would be eligible for licensing under the Act, §12(a)(1) without such
degree, not to exceed two years; provided the degree is EAC/ABET
accredited or is earned from a program that is EAC/ABET accredited
at the undergraduate level in the same discipline.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710286
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997




The repeals are adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710287
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John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
22 TAC §§131.91–131.94
The new sections are adopted under Texas Civil Statutes,
Article 3271a, §8(a), which provide the Texas State Board of
Registration for Professional Engineers with the authority to
promulgate rules in accordance with Senate Bill 623.
§131.91. Educational Requirements for Applicants.
Applicants for a license shall have earned one of the following
degrees or degree combinations listed in this section:
(1) Accredited degrees, under the Texas Engineering
Practice Act (the Act), §12(a)(1), as described in subparagraphs (A)
and (B) of this paragraph:
(A) all engineering degree programs approved by:
(i) The Engineering Accreditation Commission of
the Accreditation Board for Engineering and Technology, United
States (EAC/ABET);
(ii) The Institution of Engineers, Australia
(IEAust);
(iii) The Canadian Engineering Accreditation
Board of the Canadian Council of Professional Engineers (CEAB);
(iv) The Institution of Engineers of Ireland (IEI);
(v) The Institution of Professional Engineers New
Zealand (IPENZ);
(vi) The Engineering Council, United Kingdom
(ECUK) (Graduates of UK programs must have a diploma showing
graduation with honors.); and
(vii) Consejo de Acreditacion de la Ensenanza de
la Ingenieria, Mexico (Council of Accreditation for Engineering
Education, C.A.);
(B) a bachelor’s degree in one of the mathematical,
physical, or engineering sciences, plus a graduate degree in engineer-
ing, provided that:
(i) the graduate degree is obtained from a college
having an EAC/ABET accredited bachelor’s degree in the same dis-
cipline; or
(ii) the combination of the degrees is acceptable to
the Board as equivalent in EAC/ABET approved curricula content,
and the combination of degrees contain sufficient design curricula
to provide minimal competency in the use of engineering algorithms
and procedures.
(2) Non-accredited bachelor or graduate degrees accept-
able to the board, under the Act, §12(a)(2) as described in subpara-
graphs (A) and (B) of this paragraph:
(A) a bachelor of engineering technology program
that is accredited by the Technology Accreditation Commission of the
Accreditation Board for Engineering and Technology (TAC/ABET);
(B) other bachelor or graduate degrees in engineering,
mathematical, physical, or engineering science approved by the
executive director. Such degree programs must include, as a
minimum, the courses listed in clauses (i) and (ii) of this subparagraph
or these courses must be taken in addition to the bachelor or graduate
degree program:
(i) 8 semester hours (12 quarter hours) of mathe-
matics beyond trigonometry, including differential and integral cal-
culus; and
(ii) 20 semester hours (30 quarter hours) of engi-
neering sciences which include subjects such as mechanics, thermo-
dynamics, electrical and electronic circuits, and others selected from
material sciences, transport phenomena, computer science and com-
parable subjects depending on the discipline or branch of engineer-
ing. Course work should incorporate hands-on laboratory work as
described in the EAC/ABET criteria, and shall contain a sufficient
design program to provide minimal competency in the use of engi-
neering algorithms and procedures.
§131.92. Degrees from Non-Accredited Programs.
(a) Applicants having degrees from non-accredited programs
must furnish at their own expense, an evaluation of all such degrees
from a commercial evaluation service selected by the board. The
degree evaluation must be sent directly to the board by the evaluation
service.
(b) A commercial evaluation may be waived by the executive
director if the degree is earned from a United States institution and
sufficient resources are available for the board to evaluate it, or if
the degree program does not contain curricula that is deemed by the
executive director to be an integral part of the applicant’s engineering
education.
(c) Upon receipt or waiver of a commercial evaluation, the
executive director shall evaluate the curricula of non-accredited
programs under the standards of §131.91 of this title (relating to
Educational Requirements for Applicants).
§131.93. Transcripts.
(a) Official transcripts (including either grades or mark sheets
and proof that the degree was conferred) shall be provided for each
degree utilized to meet the educational requirements for licensing.
Non-accredited degree holders shall also provide a transcript from
each school where more than 15 semester hours were earned towards
the degree. The applicant is responsible for ordering and paying for
all such transcripts, which shall be forwarded directly to the board
office by the respective registrars. Additional academic information
including but not limited to grades and transfer credit shall be
submitted to the board at the request of the executive director.
(b) If transcripts cannot be transmitted directly to the board
from the issuing institution, the executive director may recommend
lternatives to the Licensing Committee for its approval.
(c) The commercial evaluation of a degree will not be
accepted in lieu of an official transcript.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710288
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John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997




The repeal is adopted under Texas Civil Statutes, Article 3271a,
§8(a), which provide the Texas State Board of Registration for
Professional Engineers with the authority to promulgate rules in
accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710289
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
22 TAC §§131.101, 131.105, 131.106
The amendments and new section are adopted under Texas
Civil Statutes, Article 3271a, §8(a), which provide the Texas
State Board of Registration for Professional Engineers with the
authority to promulgate rules in accordance with Senate Bill
623.
§131.101. Engineering Examinations Required for a License to
Practice as a Professional Engineer.
(a) Written examinations prescribed by the board shall con-
sist of experience and knowledge examinations and an ethics of en-
gineering examination for the purpose of determining the applicant’s
qualifications to design and supervise engineering works, ensuring
the safety of life, health, and property.
(1) All examinations shall be in the English language.
(2) Experience and knowledge examinations shall be an
eight-hour Fundamentals of Engineering examination and Principles
and Practice of Engineering examination prepared by the National
Council of Examiners for Engineering and Surveying (NCEES).
(A) Examinations shall be held in Austin or places
designated by the board as scheduled by NCEES.
(B) Examinations may be scheduled by obtaining the
necessary forms from the board office and submitting it to the board
with the appropriate fee.
(C) Engineering students may schedule the Funda-
mentals of Engineering examination and Principles and Practice of
Engineering examination at their participating school through the en-
gineering dean’s office.
(D) Individuals who plan to take an examination
must have their completed examination scheduling form and the
appropriate fee in the board office by the close of regular business on
the date established by the examination policy adopted by the board.
(E) The principles and practice of engineering exami-
nation is open only to licensed engineers and to applicants who have
received board approval to take it.
(F) Examination fees shall be not be refunded.
(3) The Texas Ethics of Engineering Examination shall be
open book and shall be prepared and administered by the board. Each
applicant must satisfactorily complete this examination and submit it
with the application.
(b) The board shall adopt an examination policy at least once
a year which shall include at least the following as listed in paragraphs
(1)-(4) of this subsection:
(1) the places where the examinations shall be held;
(2) the dates of the examinations and the deadline date
for an examinee to schedule an examination;
(3) fees for each examination;
(4) types of examinations offered.
(c) An undergraduate student who is within two full-time
regular semesters (not including summer sessions) of graduating and
who is enrolled in an EAC/ABET-accredited engineering program, a
TAC/ABET-accredited four year baccalaureate technical program, or
an engineering-related science program of four years or more that
has been approved by the board, may take the Fundamentals of
Engineering examination and Principles and Practice of Engineering
examination at their school provided the school administers the
examination as prescribed by the board.
(d) A graduate student may take the Fundamentals of Engi-
neering examination and Principles and Practice of Engineering ex-
amination at their school provided the school administers the exami-
nation as prescribed by the board, that student is enrolled in an EAC/
ABET-accredited graduate degree program or in a graduate program
at an institution which has an EAC/ABET-accredited undergraduate
degree program in that discipline, and the student has:
(1) a baccalaureate degree that is EAC/ABET-accredited;
(2) an engineering or engineering-related science program
degree that has been approved by the board; or
(3) a non-engineering related curriculum or other degree
in which the student has provided evidence acceptable to the
executive director as meeting the minimum requirements of Texas
Engineering Practice Act (Act), §12(a)(1) or (2).
(e) Persons who appear to meet the educational requirements
for a license and who have not passed the Fundamentals of Engineer-
ing examination and Principles and Practice of Engineering examina-
tion while in college may apply to the board to take the examination
in Austin or at other sites designated by the board.
(f) It is the intent of the board to utilize the examination as
an integral part of the licensing process; all applicants are expected
to have passed the examinations or to offer sufficient evidence of
their qualifications in the absence of passage of the examinations.
The board may waive one or both of the experience and knowledge
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examinations for applicants who do not pose a threat to the public
health, safety, or welfare; request a waiver in writing; and meet
one of the following requirements listed in paragraphs (1)-(3) of this
subsection:
(1) persons who have 12 or more years of engineering
experience and meet the educational requirements of the Act,
§12(a)(1); or
(2) persons who have 16 years of engineering experience
and meet the educational requirements of the Act, §12(a)(2); or
(3) persons who have:
(A) a Ph.D. degree in engineering from a recognized
college or university that offers an EAC/ABET-approved undergrad-
uate or master’s degree program in a related branch of engineering;
and
(B) applied under the Act, §12(a)(1); and
(C) taught in an EAC/ABET program for at least six
years.
(g) Applicants requesting a waiver from any examination(s)
shall file any additional information needed to substantiate the
eligibility for the waiver with the application. Applicants who
have never been licensed in any jurisdiction shall provide at least
nine references, five of which shall be from licensed professional
engineers. The board shall review all elements of the application
including waiver request(s) and shall grant waivers through the
application review and evaluation process.
(h) Applicants providing an official verification from an
NCEES member board certifying that they have passed at least the
eight-hour examination in that state shall not be required to take that
examination again.
(i) The following shall apply to the Fundamentals of Engi-
neering examination and Principles and Practice of Engineering ex-
amination.
(1) The following individuals may register to take the
Fundamentals of Engineering examination and Principles and Practice
of Engineering examination:
(A) license holders who wish to take the examination
for record purposes;
(B) applicants for a license approved by the board;
(C) other persons who have been approved or directed
by the board to take the examination.
(2) Applicants approved to take the Fundamentals of
Engineering examination and Principles and Practice of Engineering
examination:
(A) shall be advised of the first examination date for
which they are eligible;
(B) shall be solely responsible for timely registration
for the examination and any payment of examination fees;
(C) shall have no more than four consecutive exami-
nation opportunities, including the examination given on the date of
the first available examination, to pass the examination. No exten-
sions shall be granted under any circumstances.
(3) Applications for applicants who do not pass the
examination within the allotted time shall be non-approved.
(4) After an application has been non-approved for not
passing the examination, an applicant may immediately apply for a
license under the law and rules in place when submitting the new
application.
(5) There are two groups of the Fundamentals of Engi-
neering examination and Principles and Practice of Engineering ex-
amination offered.
(A) Group 1 examinations are offered both in the
spring and fall of each year and include the following branches of
engineering: chemical, civil, electrical, environmental, mechanical,
and structural examinations I and II.
(B) Group 2 examinations are offered only in the fall
and include examinations in the following branches of engineering:
agriculture, control systems, fire protection, industrial, manufacturing,
metallurgical, mining/mineral, nuclear, and petroleum.
§131.105. Examination Analysis.
(a) In accordance with the Texas Engineering Practice Act,
§14(c), a written analysis will be provided to anyone failing an
examination:
(1) provided the analysis has not been previously given
to the applicant with the written notice of failure; and
(2) provided a written request is received in the board
office during the period the actual examination is retained in the
board files.
(b) No further review or regrading is available for the
Fundamentals of Engineering examination and Principles and Practice
of Engineering examination.
(c) Further, privileges of viewing the Fundamentals of En-
gineering examination and Principles and Practice of Engineering
examination results or requesting regrading, etc., as permitted by the
uniform examination procedures set out by the National Council of
Examiners for Engineering and Surveying (NCEES), may also be
available:
(1) only at the dates and times made available by the
board in the letter of failure notice; and
(2) provided that any costs associated with regrading by
NCEES will be paid by the examinee.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710290
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
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Board Review of Application
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22 TAC §§131.111–131.120
The repeals are adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710301
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
22 TAC §§131.111–131.116
The new sections are adopted under Texas Civil Statutes,
Article 3271a, §8(a), which provide the Texas State Board of
Registration for Professional Engineers with the authority to
promulgate rules in accordance with Senate Bill 623.
§131.111. Reviewing, Evaluating and Processing Applications.
All references to the executive director in this section shall allow for
the delegation of authority by the executive director to other staff
members. The following list of activities as shown in this section
shall be conducted in order:
(1) application is received at the board office in Austin,
Texas;
(2) the executive director shall review it for completeness;
(3) the executive director shall accept the application as
complete for processing and evaluating, or shall accept the application
and notify the applicant at the earliest possible time of information
not yet submitted, and give the applicant 30 days to complete it;
(4) the executive director or a professional engineer
designee shall review and evaluate the qualifications found in the
application and issue a recommendation of approval, non-approval
or personal interview;
(5) the executive director may approve the application
without further board action if the applicant:
(A) is applying under Texas Engineering Practice Act,
§12(a) (1);
(B) has more than six years of experience;
(C) is not requesting a waiver of examinations;
(D) is recommend for a license without reservation
by all references;
(E) is of a character and reputation acceptable to the
board; and
(F) has not violated the Act or board rules.
(6) The application shall be circulated among the profes-
sional engineer board members if any of the six conditions listed in
paragraph (5) (A) -(F) of this section are not met.
(A) The application is approved if the first reviewing
board member agrees with an executive director recommendation of
approval.
(B) Circulation shall continue until a majority vote
is cast if an application receives a recommendation of non-approval
or personal appearance by the executive director or the first board
member.
(7) The approval of an application shall be either:
(A) to take the Fundamentals of Engineering exami-
nation and Principles and Practice of Engineering examination; or
(B) to issue a license to an applicant who has passed
the principles and practice of engineering examination or who has
had that examination waived.
(8) When the process is complete and a decision has been
reached, the board shall complete the consideration of the application
through the issuance or denial of a license and confirm such action
in the regular order of business at the next quarterly board meeting.
§131.112. Processing of Non-approved Applications.
(a) If the applicant does not submit all documents required in
the time allowed for such submittals, the application shall be reviewed
and evaluated and shall be recommended for non-approval.
(b) If a majority of engineer board members vote to non-
approve an application on the basis of information available to the
board that the applicant does not meet the requirements of the Texas
Engineering Practice Act, §12(a)(1) or (2), the application shall be
non-approved.
(c) The applications of applicants who do not pass the
Fundamentals of Engineering examination and Principles and Practice
of Engineering examination in the prescribed time shall be non-
approved.
(d) The applicant shall be advised in writing of the Board’s
action.
(e) Although records of all submittals from an applicant shall
be available to the board during subsequent applications, previous
board actions shall not prejudice a subsequent application from the
same person.
(f) A record of this action shall be made a part of the minutes
of the next regular board meeting.
§131.113. Reconsideration of Non-Approved Applications or Exam-
ination Waivers.
(a) Reconsideration is not available to persons whose appli-
cation is non-approved because of the failure to pass the principles
and practice of engineering examination.
(b) If the application is voted non-approved because of the
merits of the application, the completeness or incompleteness of the
application, or if the board did not grant a request to waive one or
more examinations, then the applicant may initiate a request that the
application be reconsidered provided:
(1) the request is in writing;
ADOPTED RULES August 19, 1997 22 TexReg 8049
(2) the request includes additional information bearing on
the deficiency of the original application;
(3) the request is received at the board office by the close
of business on or before the 60th calendar day from the date of the
letter notifying the applicant of non-approval; and
(4) no previous reconsideration has been given during this
application.
(c) If a valid request for reconsideration is received, the
application shall repeat the process of application review. Applicants
whose applications or requests for an examination waiver are non-
approved under reconsideration may request a personal interview.
§131.114. Personal Interviews of Applicants.
(a) The Licensing Committee of the board may schedule and
conduct a personal interview:
(1) by issuing an invitation to provide additional informa-
tion or clarify information submitted in support of the application;
(2) by approving a request from an applicant to review
and possibly recommend an altered decision of a reconsideration for
an application that has been voted non-approved, or where a waiver
of an examination has not been granted.
(b) A request to appear before the Licensing Committee must
be made in writing and received at the board office by the close of
business on or before the 60th calendar day from the date of the letter
notifying the applicant that the reconsideration was non-approved.
(c) An applicant appearing for a personal interview shall be
scheduled by the executive director to appear at the next appropriate
Licensing Committee meeting.
(d) The executive director may excuse and reschedule an
applicant for a personal interview for cause. The committee may
withdraw an invitation or permission for a personal interview for any
reason including a previous failure to appear.
(e) The personal interview is not to be construed as a hearing,
but is held to obtain additional or clarifying information in support
of an application.
(f) The acceptance or refusal of the board’s invitation or the
Board’s disapproval of an applicant’s request for a personal interview
shall not prejudice the board’s consideration of a future application.
(g) The Licensing Committee shall recommend approval or
non-approval of an application to the full board at the next regular
board meeting. Applicants who have appeared for a personal
interview may appear and testify before the full board at this time.
Requests for reconsideration of an examination waiver request shall
be forwarded to the board for approval only if the committee finds
such a waiver in order. If the committee does not recommend a
waiver, the previous board approval or non-approval is sustained.
These actions shall constitute the last administrative appeal available
to the applicant.
§131.116. Issuance of License.
(a) A license as a professional engineer shall be issued upon
the approval of the application by the board.
(b) The fee which accompanied the application is applied
toward the required licensing fee for the first partial year of licensure.
(c) The new license holder shall be assigned a serial number
issued consecutively in the order of approval.
(d) The applicant shall be advised by the executive director
of:
(1) the approval;
(2) the serial number;
(3) instructions to obtain a seal;
(4) the instructions to return a recent, wallet-size, portrait
photograph.
(e) The applicant shall:
(1) obtain a seal(s);
(2) place the seal imprint(s) on the form provided by the
board and return it to the board office;
(3) furnish the wallet-size portrait photograph to the board
for its files.
(f) Any applicant who fails to furnish an acceptable seal
impression or portrait within a period of 60 days after the notice
is mailed shall be in violation of the Texas Engineering Practice Act,
§22 and board rules and shall be subject to sanctions.
(g) The printed license shall bear the signature of the
chairman and the secretary of the board, bear the seal of the board,
and bear the full name and license number of the license holder.
(h) The printed license shall be uniform and of a design
approved by the board. Any new designs for a printed license shall
be made available to all license holders upon request and payment of
a replacement certificate fee.
(i) A license issued by the board is as a professional engineer,
regardless of branch designations or specialty practices. practice
is restricted only by the license holder’s professional judgment and
applicable board rules regarding professional practice and ethics.
(j) The records of the board shall indicate a branch considered
by the board or license holder to be dominant. The branch designation
is limited to those branches listed in §131.52 of this title (relating to
Applications for a Professional Engineer License) and those identified
in paragraphs (1)-(9) of this subsection:
(1) (A) aeronautical/aerospace;
(2) (R) biomedical;







This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
22 TexReg 8050 August 19, 1997 Texas Register
TRD-9710291
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
Registration
22 TAC §§131.131–131.133, 131.137–131.141
The repeals are adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710292
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997




The new sections are adopted under Texas Civil Statutes,
Article 3271a, §8(a), which provide the Texas State Board of
Registration for Professional Engineers with the authority to
promulgate rules in accordance with Senate Bill 623.
§131.131. Regular and Temporary Licenses.
All licenses issued by the board shall be considered regular licenses
and are fully renewable annually until such time as the board takes
specific action to prevent such, a provision of the Texas Engineering
Practice Act prevents such, or the license holder requests that the
license be temporary. When the license holder so requests, the
holder’s regular license shall be converted to temporary status and
may only be renewed twice. A temporary license holder shall be
subject to all other rules and legal requirements to which a holder
of a regular license is subject. The executive director shall be also
be authorized to convert a regular license to a temporary license at
the time the regular license is issued provided a request for such has
been received.
§131.133. Professional Designations.
License holders may publicly represent themselves as any type of
engineer. The term "licensed professional engineer" and "registered
professional engineer" and variations of those terms are interchange-
able and may be used at the license holders discretion. Certificates,
seals, and other official documentation showing earlier terminology
shall be considered valid for all purposes.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710293
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
Professional Conduct and Ethics
22 TAC §§131.151–131.157
The repeals are adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710294
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
22 TAC §§131.151–131.156
The new sections are adopted under Texas Civil Statutes,
Article 3271a, §8(a), which provide the Texas State Board of
Registration for Professional Engineers with the authority to
promulgate rules in accordance with Senate Bill 623.
§131.152. Engineers Shall Be Objective and Truthful.
(a) Engineers shall issue statements only in an objective and
truthful manner. Engineers should strive to make affected parties
aware of the engineers’ professional concerns regarding particular
actions or projects, and of the consequences of engineering decisions
or judgments that are overruled or disregarded.
(b) The issuance of oral or written assertions in the practice
of engineering which are fraudulent, deceitful, or misleading or
on which in any manner whatsoever tend to create a misleading
impression constitutes misconduct.
(c) The engineer shall disclose a possible conflict of interest
to a potential or current client or employer upon discovery of the
possible conflict.
(d) An engineer commits misconduct by accepting employ-
ment when a reasonable probability exists that the engineer’s own
financial, business, property, or personal interests may affect any
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professional judgment, decisions, or practices exercised on behalf of
the client or employer.
(e) Engineers shall only issue work conforming with the
board’s sealing rules. However, an engineer, as a third party, may
alter, complete, correct, revise, or add to the work of another engineer
when engaged to do so by a client, provided:
(1) the client furnishes the documentation of such work
submitted to the client by the first engineer;
(2) the first engineer is notified in writing by the second
engineer of the engagement immediately upon acceptance of the
engagement; and
(3) any work altered, completed, corrected, revised, or
added to shall have a seal affixed by the second engineer. The second
engineer then becomes responsible for any alterations, additions or
deletions to the original design including any effect or impact of those
changes on the original engineer’s design.
§131.155. Engineers’ Responsibility to the Profession.
(a) Engineers shall engage in professional and business
activities in an honest and ethical manner. Engineers should strive to
promote responsibility, commitment, and ethics both in the education
and practice phases of engineering. They should attempt to enhance
society’s awareness of engineers’ responsibilities to the public and
encourage the communication of these principles of ethical conduct
among engineers.
(b) The engineer shall:
(1) endeavor to meet all of the applicable professional
practice requirements of federal, state and local statutes, codes,
regulations, rules or ordinances in the performance of engineering
services;
(2) exercise reasonable care or diligence to prevent the
engineer’s partners, associates, and employees from engaging in
conduct which, if done by the engineer, would violate any provision
of the Texas Engineering Practice Act, general board rule, or any
of the professional practice requirements of federal, state and local
statutes, codes, regulations, rules or ordinances in the performance of
engineering services; and
(3) exercise reasonable care to prevent the association of
the engineer’s name, professional identification, seal, firm or business
name in connection with any venture or enterprise which the engineer
knows, or should have known, is engaging in trade, business or
professional practices of a fraudulent, deceitful, or dishonest nature,
or any action which violates any provision of the Texas Engineering
Practice Act or board rules.
(c) The engineer shall not:
(1) aid or abet, directly or indirectly, any unlicensed
person, or business entity in the unlawful practice of engineering;
(2) maliciously injure or attempt to injure or damage the
professional reputation of another by any means. This does not
preclude an engineer from giving a frank but private appraisal of
engineers or other persons or firms when requested by a client or
prospective employer;
(3) retaliate against a person who provides reference
material for an application for a license;
(4) give, offer or promise to pay or deliver, directly or
indirectly, any commission, gift, favor, gratuity, benefit, or reward as
an inducement to secure any specific engineering work or assignment;
(5) accept compensation or benefits from more than one
party for services pertaining to the same project or assignment;
(6) solicit professional employment in any false or mis-
leading advertising;
(7) submit or request, orally or in writing, a competitive
bid to perform engineering services for a political subdivision of the
State of Texas unless specifically authorized by state law.
(A) For purposes of this section, the board considers
competitive bidding to perform engineering services to include the
submission of any monetary cost information in the initial step of
selecting qualified engineers. Cost information or other information
from which cost can be derived must not be submitted until the second
step of negotiating a contract at a fair and reasonable cost.
(B) This section does not prohibit competitive bidding
in the private sector.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710295
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997




The amendment and new sections are adopted under Texas
Civil Statutes, Article 3271a, §8(a), which provide the Texas
State Board of Registration for Professional Engineers with the
authority to promulgate rules in accordance with Senate Bill
623.
§131.167. Disciplinary Actions.
(a) Under the authority and provisions of the Texas Engineer-
ing Practice Act(Act), §8 and §22, the board shall take disciplinary
action against a license holder who is found censurable for a violation
of law or rules. A disciplinary action may be composed of any one
or combination of the following listed in paragraphs (1)-(6) of this
subsection:
(1) revocation of a license;
(2) suspension of a license;
(3) probation of a suspended license;
(4) refusal to renew a license;
(5) issuance of a formal or informal reprimand;
(6) assessment of an administrative penalty under the Act,
§22C.
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(b) All disciplinary actions issued by the board will take the
form of a board order. All disciplinary actions shall be permanently
recorded and made available upon request as public information.
Except for an informal reprimand, all disciplinary actions shall be
published in the board newsletter, may be released in a press release,
and shall be transmitted to the National Council of Examiners for
Engineering and Surveying.
(c) A license holder whose license has expired for nonpay-
ment of renewal fees continues to be subject to all provisions of the
Act and board rules governing license holders until the license is re-
voked by the board or becomes non-renewable under the Act, §16(e).
(d) Upon determination that sufficient probable cause exists
to indicate that a violation of law or rules may have occurred, the
executive director shall notify the license holder, here after referred
to in this section as "respondent", by personal service or by certified
or registered mail of the alleged violation. The respondent shall be
afforded an opportunity to present rebuttals, arguments and evidence
to the board prior to the initiation of disciplinary proceedings. If a
respondent does not respond, the board may proceed with a contested
case hearing.
(e) If, after evaluation of the respondent’s response a viola-
tion appears evident, the executive director shall initiate disciplinary
action. Before proceeding with the formal contested case hearing
process, the respondent shall have an opportunity to resolve the alle-
gations informally.
(1) The license holder may request an informal conference
to present additional evidence and discuss particulars of the allegation.
Upon receipt of such a request the executive director shall schedule a
conference at the board office or other location, and shall appoint an
informal conference committee composed of one board member, the
executive director, and legal counsel; the committee may meet and act
provided that no more than one committee member is absent. Other
persons designated by the respondent or the executive director may be
present as resources or as legal counsel to respondent. The informal
conference committee shall hear the particulars of the allegations, and
shall recommend:
(A) dismissal by the executive director;
(B) a proposal for an agreed board order for disci-
plinary actions that will be presented to the board for acceptance or
rejection; or
(C) scheduling of a formal hearing.
(2) The executive director may also offer the respondent
a consent order that will be presented to the board for acceptance or
rejection. If the respondent declines such an offer, or if the board
rejects it, the procedures in paragraphs (1) or (3) of this subsection
will be followed.
(3) Any board action under this subsection which is not
informally disposed by agreed or consent order, will be considered
a contested case and will be handled in accordance with applicable
law and board rules.
(f) Criminal convictions shall be handled as shown in para-
graphs (1)-(3) of this subsection:
(1) The board shall follow the requirements of Texas Civil
Statutes, Article 6252-13c, and shall revoke the license of any license
holder incarcerated as a result of a felony conviction, or violation of
felony probation or parole, or revocation of mandatory supervision
subsequent to being licensed as a professional engineer.
(2) The board may take any of the actions set out in
subsection (a) of this section when a license holder is convicted
of a misdemeanor or a felony without incarceration if the crime
directly relates to the license holder’s duties and responsibilities as a
professional engineer.
(3) Any license holder whose license has been revoked
under the provisions of this subsection may apply for a new license
upon release from incarceration, but the application shall be subject
to additional scrutiny relating to the incarceration. Such scrutiny shall
be in accordance with Texas Civil Statutes, Article 6252-13c.
(g) The board, the executive director, an administrative law
judge, and the participants in an informal conference may arrive at a
greater or lesser sanction than suggested in these rules. Allegations
and disciplinary actions will be set forth in the final board order and
the severity of the disciplinary action will be based on the factors
listed in paragraphs (1)-(9) of this subsection:
(1) the seriousness of the acts or omissions;
(2) the number of prior disciplinary actions taken against
the respondent;
(3) the severity of penalty necessary to deter future
violations;
(4) efforts or resistance to correct the violations;
(5) any hazard to the health, safety, property or welfare
of the public;
(6) any actual damage, physical or otherwise, caused by
the violations;
(7) any economic benefit gained through the violations;
(8) the economic harm to property or the environment
caused by the violation;
(9) any other matters impacting justice and public welfare.
(h) The following is a table of suggested sanctions the board
may levy against license holders for specific infractions of the Act or
rules; the minimum administrative penalty will be $100 per violation:
Figure 1: 22 TAC §131.167(h)
(i) The following is a table of suggested sanctions that may be
imposed against unlicensed individuals for specific infractions of the
Act; the minimum administrative penalty will be $100 per violation:
Figure 2: 22 TAC §131.167(i)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710296
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
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♦ ♦ ♦
22 TAC §§131.162–131.167
The repeals are adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710297
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997




The amendments are adopted under Texas Civil Statutes,
Article 3271a, §8(a), which provide the Texas State Board of
Registration for Professional Engineers with the authority to
promulgate rules in accordance with Senate Bill 623.
§131.171. General.
(a) Complaints alleging violations of the Texas Engineering
Practice Act(Act) or board rules must be made in good faith and be
accompanied by sufficient information and factual evidence for the
executive director to determine if probable cause exists. The board is
not responsible for proving the basis of a complaint. If probable cause
cannot be found, the executive director shall dismiss the allegation
without further action.
(b) Complaints shall normally be submitted in writing along
with copies or originals of all supporting evidence; however, the
executive director may initiate an inquiry based on any information
establishing probable cause.
(c) The board may proceed or not proceed with an investiga-
tion, regardless of any civil or criminal actions with any of the parties
involved. Withdrawal of a complaint shall not impact an on-going
investigation.
(d) The board will receive and investigate confidential com-
plaints against license holders or any other person who may have
violated this Act. The board shall maintain the confidentiality of the
complaint during the investigation of the complaint. The investigation
phase of the complaint shall be considered complete for the purposes
of maintaining confidentiality when formal charges have been filed.
§131.173. Complaints Against Unlicensed Persons, or Firms,
Partnerships and Other Entities.
(a) Complaints alleging violations of the Texas Engineering
Practice Act(Act) or board rules should be submitted in writing, but
need not be on complaint forms.
(b) The executive director may accept an oral complaint if
the allegation can be substantiated by documents readily available to
the board.
(c) Upon determination that a violation of the Act or board
rules has occurred, the board may take one or more of the following
actions listed in paragraphs (1)-(4) of this subsection:
(1) enter into an agreement of voluntary compliance; or
(2) file an injunctive suit to obtain compliance; or
(3) file a criminal complaint with the appropriate prose-
cuting authority as provided by the Act, §23; or
(4) impose an administrative penalty against any person
or entity as provided under the Act, §22C.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710298
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
Hearings - Contested Cases
22 TAC §131.182
The amendment is adopted under Texas Civil Statutes, Article
3271a, §8(a), which provide the Texas State Board of Registra-
tion for Professional Engineers with the authority to promulgate
rules in accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 6, 1997.
TRD-9710299
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
22 TAC §131.224
The repeal is adopted under Texas Civil Statutes, Article 3271a,
§8(a), which provide the Texas State Board of Registration for
Professional Engineers with the authority to promulgate rules in
accordance with Senate Bill 623.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
22 TexReg 8054 August 19, 1997 Texas Register
Issued in Austin, Texas, on August 6, 1997.
TRD-9710300
John R. Speed, P.E.
Executive Director
Texas State Board of Registration for Professional Engineers
Effective date: September 1, 1997
Proposal publication date: July 1, 1997
For further information, please call: (512) 440-7723
♦ ♦ ♦
Part XIII. Texas Board of Nursing Facil-
ity Administrators
Chapter 241. Nursing Facility Administrators
22 TAC §241
(Editor’s Note: In order to comply with Senate Bill 84, Act
of May 28, 1997, Senate Bill 84, §1.04, 75th Legislature,
Regular Session, which transfers all functions, obligations,
rights, contracts, records, and rules from the Texas Board
of Nursing Facility Administrators, Title 22, Part XIII, Chapter
241, Nursing Facility Administrators to the Texas Department of
Human Services, Title 40, Part I, Chapter 18, Nursing Facility
Administrators. The transfer is effective September 1, 1997.
The Texas Register is administratively transferring the following
rules listed in the conversion chart published in this issue under
the Tables and graphics section. The table lists the old rule
numbers and the new rule numbers that correspond to them.)
Figure: 40 TAC Chapter 18
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part II. Texas Department of Mental
Health and Mental Retardation
Chapter 401. System Administration
Subchapter B. Interagency Agreements
25 TAC §401.58
The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts amendments to §401.58, concerning
Interagency Agreements, without changes to the proposed text
as published in the February 11, 1997, issue of the Texas Reg-
ister (22 TexReg 1559).
No changes were made to the text of the memorandum
of understanding (MOU) referenced in the section which is
adopted by reference. The text of the MOU was published
for public comment in the February 11, 1997, issue of the
Texas Register (22 TexReg 1600) as rules of the Texas
Department of Human Services (TDHS) at 40 TAC §72.501
(relating to Memorandum of Understanding Concerning the
Capacity Assessment of Persons Who are Elderly and Persons
with Mental Retardation and/or Developmental Disabilities).
TDHS adopted the MOU in the Tuesday, July 21, 1997, issue
of the Texas Register without changes to the proposed text.
The MOU between TDHS and TDMHMR is required by the
Texas Health and Safety Code, §533.044. It defines who may
initiate and administer the assessment tool and requires both
agencies to write a final report on the results of the capacity
assessment tool pilot study, develop the final version of the
assessment tool, and implement use of the tool at nursing
facilities which are licensed by TDHS and at residential service
facilities which contract with or are operated by TDMHMR.
Written comments were received from the following public
individuals and entities: the parent/guardian of state school
resident, Garland; Parent Association for the Retarded of
Texas, Austin; Tarrant County Mental Health and Mental
Retardation Services, Fort Worth; and Sweetbriar Development
Center; West Columbia.
Two commenters noted that the MOU text in (d) calls for the
initiation of a capacity assessment by the interdisciplinary team
at nursing facilities and the planning team at residential care fa-
cilities. The commenters noted that nursing facilities have plan-
ning teams and residential care facilities have interdisciplinary
teams, and requested that the designations be reversed. Simi-
lar language exists in (e) of the MOU, the commenters stated.
The department agrees with the observation and will review and
revise the language as necessary when the final MOU is pro-
posed for adoption after completion of the pilot project report.
Two commenters expressed concern with language in (e)(2) of
the MOU which specifies that the assistance by nursing home
team members other than the social worker in the administration
of the assessment was optional, noting that the assessment
should not be one person’s opinion of the individual’s capacity.
The commenters further stated that the IDT at residential care
facilities must review and approve the results of the capacity
assessment. The department responds that the language will
be reviewed and revised as necessary when the final MOU and
final rules are proposed for adoption after completion of the pilot
project report.
A commenter suggested that the licensed or certified profes-
sional designated by the team of a residential care facility to
conduct the assessment would be a qualified mental retarda-
tion professional (QMRP) and that there is no formal system in
place to license or certify QMRPs. The department responds
that the language will be reviewed and revised as necessary
when the final MOU is proposed for adoption after completion
of the pilot project report and when rules implementing use of
the capacity assessment tool in residential care facilities are
proposed.
A commenter questioned why the assessment tool was not at-
tached to the proposal upon distribution and asked whether
community centers with residential programs will be held ac-
countable for use of the tool prior to final adoption of the MOU.
The department responds that this MOU addresses only the
statutorily required pilot projects and, therefore, the assessment
tool was not distributed with the proposal. Only those residen-
tial care facilities chosen as pilot sites are required to use the
assessment tool under the terms of this MOU. The assessment
tool is to be revised based upon the results of the pilot projects
ADOPTED RULES August 19, 1997 22 TexReg 8055
and will be distributed along with final rules at a later date for
review and comment.
The section is adopted under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority, and
with §533.044, which requires the MOU to be adopted by rule.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1997.
TRD-9710404
Ann Utley
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: September 1, 1997
Proposal publication date: February 11, 1997
For further information, please call: (512) 206–4516
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part I. Texas Department of Human Ser-
vices
Chapter 18. Nursing Facility Administrators
40 TAC §18
(Editor’s Note: In order to comply with Senate Bill 84, Act of
May 28, 1997, Senate Bill 84, §1.04, 75th Legislature, Reg-
ular Session, which transfers all functions, obligations, rights,
contracts, records, and rules from Title 22, Part XIII, Chapter
241, the Texas Board of Nursing Facility Administrators, to the
Texas Department of Human Services, Title 40, Part I, Chap-
ter 18, Nursing Facility Administrators. The transfer is effective
September 1, 1997.
The Texas Register is administratively transferring the following
rules listed in the conversion chart published in this issue under
the Tables and graphics section. The table lists the old rule
numbers and the new rule numbers that correspond to them.)
Figure: 40 TAC Chapter 18
♦ ♦ ♦
Chapter 19. Nursing Facilities Requirements for
Licensure and Medicaid Certification
Subchapter BB. Nursing Facility Program Cost
Determination Process
40 TAC §19.2701
The Texas Department of Human Services (DHS) adopts an
amendment to §19.2701 without changes to the proposed text
published in the June 13, 1997, issue of the Texas Register (22
TexReg 5741).
Justification for the amendment is that DHS will have the flexibil-
ity it needs to incorporate ongoing costs initially paid through the
voucher system into the daily rate, while safeguarding against
paying providers twice for the same service.
The amendment will function by allowing the reporting of
voucherable costs on nursing facility cost reports if department
procedures pertaining to the voucher indicate that such costs
are to be reported.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code, §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
The amendment implements the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1997.
TRD-9710383
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1997
Proposal publication date: June 13, 1997
For further information, please call: (512) 438–3765
♦ ♦ ♦
Chapter 47. Primary Home Care
Claims Payment
40 TAC §47.3906
The Texas Department of Human Services (DHS) adopts an
amendment to §47.3906, without changes to the proposed text
published in the June 13, 1997, issue of the Texas Register (22
TexReg 5741).
The justification for the amendment is to require a provider
agency to obtain written approval from DHS only if the agency
intends to use a form which deviates in format and/or in
information from the DHS designed form. DHS is also reducing
the administrative recoupment exception from 17% to 12%, and
clarifying that DHS applies an administrative exception to the
provider agency’s entire pay period if the signature, date, or the
total pay period number of hours is corrected. If the correction
is only on the record of time for a particular day, DHS applies
the error only to the number of units corrected for that day.
The amendment will function by simplifying the process for
using substitute DHS forms, reducing the Primary Home Care
administrative exception, and providing public access to correct
information concerning the penalty for improper correction of
the timesheet.
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No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code, §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds.
The amendment implements the Human Resources Code,
§§22.001-22.030 and 32.001-32.041.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1997.
TRD-9710384
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1997
Proposal publication date: June 13, 1997
For further information, please call: (512) 438–3765
♦ ♦ ♦
Chapter 49. Contracting for Community Care
Services
40 TAC §49.11
The Texas Department of Human Services (DHS) adopts an
amendment to §49.11, without changes to the proposed text
published in the June 13, 1997, issue of the Texas Register
(22 TexReg 5742).
The justification for the amendment is to require a provider
agency to obtain written approval from DHS only if the agency
intends to use a form which deviates in format and/or in
information from the DHS designed form. It additionally clarifies
that the provider agency must not preprint or pre-enter any
information on the service delivery portion of any form used
to document services provided.
The amendment will function by providing a simplified process
for using substitute DHS forms.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code, §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds.
The amendment implements the Human Resources Code,
§§22.001-22.030 and 32.001-32.041.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1997.
TRD-9710382
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1997
Proposal publication date: June 13, 1997
For further information, please call: (512) 438–3765
♦ ♦ ♦
Part II. Texas Rehabilitation Commission
Chapter 117. Special Rules and Policies
40 TAC §117.6
The Texas Rehabilitation Commission adopts new §117.6,
concerning an education assistance program, without changes
to the proposed text as published in the July 8, 1997, issue of
the Texas Register (22 TexReg 6413).
The section is being adopted to add a new rule to Chapter
117 regarding a program for employees to receive education
assistance.
No comments were received regarding adoption of the new
section.
The new section is adopted under the Texas Human Resources
Code, Title 7, Chapter 111, §111.052(b)(6)(7), which provides
the Texas Rehabilitation Commission with the authority to pro-
mulgate rules consistent with Title 7, Texas Human Resources
Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: August 27, 1997
Proposal publication date: July 8, 1997
For further information, please call: (512) 424–4050
♦ ♦ ♦
Part XX. Texas Workforce Commission
Chapter 800. General Administration [Alloca-
tion of Funds]
Subchapter B. Allocation and Funding
40 TAC §§800.51–800.57, 800.59, 800.60
The Texas Workforce Commission adopts new §§800.51-
800.57, 800.59, and 800.60, concerning the allocation of funds
to local workforce development areas. Sections 800.53-800.57
and 800.59 are adopted with non-substantive changes to the
proposed text as published in the June 17, 1997, issue of the
Texas Register (22 TexReg 5820). Sections 800.51-800.52,
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and 800.60 are adopted without changes and will not be
republished.
The purpose of this rule is to interpret Texas Labor Code,
§302.062, as enacted in House Bill 1863, 74th Legislature
(1995), relating to the allocation of available funds for work-
force training and services from the Texas Workforce Commis-
sion to workforce areas. The sections provide the framework for
facilitating allocation of funds for Jobs Opportunities and Basic
Skills/ Temporary Assistance for Needy Families (JOBS/TANF),
Food Stamp Employment and Training, Jobs Training Partner-
ship Act, Child Care Services and Employment Services Pro-
grams. The new sections specify the method the Commission
will employ in carrying out the allocation of funds to the local
workforce development areas. It is the intent of the Commis-
sion to allocate funds to workforce areas for the purpose of
meeting or exceeding statewide performance measures as set
forth in the state General Appropriations Act. This subchapter
sets forth the level required by law to be allocated to workforce
areas. The Commission is committed, whenever possible, to
allocating an amount of funds available for workforce training
and services greater than the minimum level set by law.
Based on a review of the proposed new rules, the following
non-substantive changes were made. The phrase "Temporary
Assistance to Needy Families" was changed to "Temporary
Assistance for Needy Families" in §800.53. The abbreviation
to Food Stamp Employment and Training Program "FSET"
was changed to "FS E & T." The cross-reference to specific
sections was eliminated from section §800.59 and a reference
to Subchapter B was added. For consistency, all percentages
are spelled out and indicated numerically within parenthesis.
The following comments were received concerning the pro-
posed rules. Following each comment is the Commission’s re-
sponse.
Comment: Concerning the aggregate effect of the allocation
methodologies set forth in the rule, a commenter opposed the
change in funding when compared to past statewide allocation
patterns.
Response: The Commission believes that the allocation
methodologies contained in the rule reflect the mandates in
Texas Labor Code, §302.062, irrespective of past statewide
allocation patterns. This section provides that the Commission
must allocate funds for workforce training and services to
local workforce development areas across the state according
to federal allocation formulas or needs-based formulas. As
such, the Commission disagrees with the comment because
it believes the methodologies utilized will provide a more
effective use of funds given the limited resources available
consistent with the intent of statute.
Comment: Concerning §800.53, which determines JOBS/TANF
allocations, some commenters opposed the emphasis placed
on two-parent families by the formula. Several commenters
urged the Commission to allocate JOBS/TANF funds equally,
based upon the "all family" participation rates. Several com-
menters opposed any attempt to shift funding from single-parent
to two-parent families. A commenter suggested an allocation
that serves single-parent families as well as two-parent families.
Several commenters asked why the Commission chose to meet
federal participation rates, rather than focus on "needs" derived
purely from local demographic, economic, or geographic data.
A commenter asked the Commission why it was necessary to
serve or to place strong emphasis on serving two-parent fami-
lies, when, in their opinion, doing so is not required by federal
law or regulation. Several commenters protested a possible re-
duction in funding to their local workforce board area resulting
from the statewide shift in funding for training and education
programs. A commenter requested that the Commission strike
§800.53(b)(1) through (3), and insert new (b) that would require
allocation of funds based on the overall proportion of TANF fam-
ilies residing in a local workforce area with work requirements
to the statewide total number of JOBS/TANF families with work
requirements. A commenter stated that §800.53(b)(3) is vague
and says that any weight can be used between (b)(1) and (b)(2)
if they are balanced according to the method set forth in (b)(3).
A commenter asked why the Commission did not add a crite-
rion to allocate funding based on the number of "hard to serve"
welfare recipients in a local workforce development area.
Response: The Legislature appropriated funds expressly for
the purposes of effectively serving the state’s TANF population,
while also satisfying federally mandated work participation rates
for the categories of two-parent families and all families, as
set forth in federal statute. This direction was provided to the
Commission in the course of legislative appropriations hearings
and in the finally approved performance measures for TANF
funds, wherein it was decided the Commission would serve
5,299 two-parent family federal participants per month, and
16,607 all-family federal participants per month in fiscal 1998.
The proposed allocation rule is consistent with these purposes.
Any shift in resources from one area of the state to another
can be attributed to the need to serve two-parent families, who
reside primarily in the southern part of the state. Rather than
withhold services, however, from any clients who need them,
the Commission’s goal is to maximize the number of clients
who can be served effectively and to allocate appropriated
resources in such a way as to satisfy the state’s need to meet
federal work participation rates. In response to the question
of weights, a specific ratio between subsection (b)(1) and ((2)
was not established so that the Commission could respond to
changes in federal requirements, changes in demographics,
and changes in costs. While the Commission realizes that many
of the so-called "hard to serve" Jobs Opportunities and Basic
Skills (JOBS) clients received little to no services in the past,
it intends to make services available to all tiers of clients in
the upcoming biennium. However, based on the availability of
TANF funds and related performance measures for FY 1998-
99, this represents the best use of resources. As such, the
Commission disagrees with the comments because it believes
this more effective use of funds is consistent with the intent of
statute.
Comment: Concerning §800.53, which determines JOBS/TANF
allocations, a commenter urged the use of "one-time only"
grants for two-parent families, as used successfully in other
states.
Response: Regarding the use of "one-time only" grants of
cash assistance to TANF recipients, the proposed rule does not
contemplate the use of JOBS/TANF employment and training
funds for this purpose. The Texas Department of Human
Services is considering this type of assistance
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Comment: Concerning §800.53, which determines JOBS/TANF
allocations, a commenter urged the Commission to interpret
"equitable", within the context of §800.53, to mean that all
eligible recipients would have the opportunity to earn a living
wage.
Response: While the Commission agrees that all JOBS/TANF
recipients should have an equal and ample opportunity to earn a
living wage, the reference to "equitable", as it applies to this rule
under Texas Labor Code, §302.062(c), relates to the distribution
of funds among the local workforce development areas. The
Commission meets this legislative mandate of an equitable
distribution by allocating funds under §800.53 based on the
relative proportions of two-parent families and single-parent
families with federal work participation requirements residing in
each local workforce development area.
Comment: Concerning §800.53, which determines JOBS/TANF
allocations, a commenter asserted that cost differentials for
serving two-parent families versus single-parent families are
unsubstantiated. The commenter also stated that the proposed
methodology penalizes poor women and children in urban
areas. The commenter urged the Commission to develop
methodology that results in similar dollars allocated per family
served, regardless of geographic location. Regarding the
disparity of funds allocated per parent between Dallas ($371)
and Hidalgo/Willacy ($1200), another commenter asked if it cost
more to serve parents in one place versus the other.
Response: Cost includes direct program plus administrative
and overhead costs. Costs to serve these two populations are
based on historical information derived from the JOBS Program
as it has operated since its inception in 1990. It should also be
noted that costs are shown per federal participant. Typically,
two or more persons must participate in the program to achieve
one federal participant. There are many reasons a person
can be involved in the TANF Employment Program, yet not
be countable as a federal participant, including situations in
which clients fail to participate as scheduled, or situations in
which clients may be between component activities or waiting
for a training activity to commence. However, implementation of
state and federal welfare reform has caused significant changes
to the cash assistance program, requiring revisions to these
historical costs. Examples of the changes follow.
One of the changes includes differences in the new two-parent
caseload from the former Unemployed Parent, or AFDC-UP,
Program under JOBS. The new population appears to have
less work history and education compared to clients participat-
ing in the old JOBS program. The Commission estimates that
this trend may require additional resources to be spent serving
2-parent families.
Another of the changes includes higher participation require-
ments for two-parent families, with each participant required to
be involved in 35 hours per week of approved work activities.
Staff-intensive services such as monitoring a broad array of ac-
tivities to reach the 35-hour objective, and development of work
experience positions in the public or private sector, were fac-
tored into the original cost estimates.
The Commission disagrees with the comments because it
strongly believes the allocation methods are a valid exercise
of statutory authority as the methods are in harmony with the
general objectives of the Commission’s enabling statute and
result in the most effective use of the limited funds.
Comment: A commenter was concerned that service-cost
assumptions for two-parent and single-parent families were not
included in the rule.
Response: Service-cost assumptions were not included in the
proposed rule as those assumptions may vary in accordance
with economic circumstances and federal TANF regulations
which have yet to be proposed. It was the desire of the Com-
mission to create a rule that establishes a needs-based for-
mula under Texas Labor Code, §302.062(c), while maintaining
flexibility and responsiveness during the Commission’s budget
process for each fiscal year in order to address the uncertain-
ties of a rapidly evolving system.
Comment: Concerning §800.53, which determines JOBS/
TANF allocations, a comment was submitted relating that
the proposed methodology would result in "maldistribution"
of funds relative to "needs"; however, the comment did not
contain definition of "needs". Another commenter proposed
that meeting federal participation rates was not a "need" to be
considered when allocating funds.
Response: The Commission disagrees and has determined that
giving greater priority to the state’s two-parent TANF families
addresses a "need," as indicated by the Legislature in the
General Appropriations Act and the performance measures
assigned to the JOBS/TANF appropriations for the fiscal 1998-
99 biennium. Those measures require the Commission to serve
5,299 federal participants each month in the two-parent family
category and 16,607 federal participants each month in the all-
family category during FY 1998. This determination is a valid
exercise of statutory authority and is in harmony with the general
objective of the Commission’s enabling statute.
Comment: A commenter requested that the Commission add
a new §800.53(c) which would establish "hold harmless" and
"stop gain" provisions for §800.53.
Response: The Commission declines to include "hold harm-
less" and "stop gain" provisions within the rule as such provi-
sions are addressed in the Texas Labor Code §302.062(d) and
S.B. 1262 (75th Legislature, 1997).
Comment: Concerning §800.54, which determines Food Stamp
Employment and Training allocations, a commenter was op-
posed to the change in funding when compared to past
statewide allocation patterns.
the Texas Department of Human Services, was operated on
a less-than-statewide basis, and in fact, was offered to needy
Texans in only 56 out of the state’s 254 counties. Pursuant
to federal food stamp law and §302.062(b), the Commission
intends to allocate funding for this program on a statewide basis.
Comment: Concerning §800.55, which determines Job Training
Partnership Act (JTPA) allocations, commenters were opposed
to the change in funding when compared to past statewide
allocation patterns.
Response: Applying Texas Labor Code, §302.062(b), the
Commission has utilized in the allocation rule the formula as
set forth in the federal Job Training Partnership Act. (29
U.S.C. Chapter 19). The amount of money allocated to the
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state of Texas is appropriated by Congress and is subject to
change annually. As such, the Commission disagrees with the
comment and believes the methodologies utilized will provide
a more effective use of funds given the limited resources
available, consistent with the intent of statute.
Comment: Concerning §800.56, which determines Child Care
Services allocations, a commenter suggested that there is
insufficient funding for child care services in Texas, especially
in her area.
Response: The Commission agrees, and would assert that,
despite additional appropriations for child care services in
the upcoming biennium, there is always the need for more
funding to serve low-income families in this state. Given limited
resources, the Commission believes its allocation rule for child
care services, which is based on demographic factors, best
distributes funding throughout the state of Texas.
Comment: A commenter stated that other factors which may
impact the amount of child care services used or the cost of
services in a particular local workforce development area of the
state should be included in the allocation methodologies. The
factors mentioned by the commenter included the proportion
of children enrolled in combinations of full and part time care,
the number of children in part- week versus full-week care, the
number of self-arranged care providers chosen by parents, the
possibility of employer-paid care, and cultural factors which can
result in extended-family members who are willing and available
to care for children without reimbursement.
Response: The Commission believes that the proposed rule
takes into account differences in use of full time, part time and
part week care by including a factor based on the "average unit
rate" paid for care. The Commission agrees that there are also
other factors which may influence an individual parent’s use of
child care services. However, those factors are numerous and
cannot readily be measured or predicted. The inclusion of a
demographic factor, measuring the potential number of eligible
children, as a predictor of actual need for care, is the most
reliable measure that can be used on a statewide basis. These
demographic factors are based on population statistics that are
used by many other programs and state agencies in determining
potential need for services.
Comment: Concerning §800.56, relating to the term "base
amount" that is used several times in that section, a commenter
asked how those amounts were going to be established.
Response: In determining the "base amounts" used in the
allocations for child care services, the Commission anticipates
taking the following into account during the budget process:
resource room - costs associated with initial stocking and
on-going operation of a resource room of child development
materials;
Child Care Management Services (CCMS) operations - cost for
core staff (including salaries, overhead, and fringe) needed for
any CCMS contractor, regardless of size;
oversight - cost for core staff in each local workforce develop-
ment area (including salaries, overhead, and fringe) needed to
oversee and manage a CCMS contractor regardless of the size
of the contractor; and
child care training - costs associated with managing the pro-
curement and oversight of training for child care staff, regard-
less of the total training budget for an individual local workforce
development area.
Comment: Concerning §800.56(h), which determines child care
training allocations, a commenter was opposed to the change
in funding when compared to past statewide allocation patterns.
The commenter notes that the formula is weighted unfairly in
favor of rural areas, which have higher percentages of family
day homes and fewer staff. The commenter goes on to state
that the number of staff who need training, which is largely
a function of urban child care, should be the predominant
allocation criterion. Another commenter found the proposed
methodology inequitable, favoring rural areas by assigning the
same weight to registered family day homes and small centers
as to large urban centers, which have more children and staff.
Response: While the Commission acknowledges that there are
greater numbers of child care staff in urban areas than in rural
areas, the relatively higher costs for training staff in rural areas
justifies the equal weighting of urban and rural facilities. As
such, the Commission disagrees with the comment because it
believes the methodologies utilized will provide a more effective
use of funds given the limited resources available, consistent
with the intent of statute.
Comment: Concerning §800.56 generally and §800.56(i) specif-
ically, a commenter argued that more administrative funding
was necessary and requested that the Commission consider
a higher base amount for CCMS operations or other equitable
method of allocating operation funds to ensure sufficient admin-
istrative funding.
Response: As stated previously, the CCMS operations base
amount consists of the cost for core staff (including salaries,
overhead, and fringe) needed for any CCMS contractor, regard-
less of size. The Commission will examine those costs within
the context of the Commission’s annual budget processes and
will welcome comments and information regarding this issue.
Comment: Concerning §800.60, which provides for the modi-
fication or reallocation of funding previously allocated, several
commenters expressed concern that a deobligation of funds
could render a recipient incapable of performance with regard
to long- term financial commitments, such as real estate leases.
Response: Prior to any modification or reallocation of funds,
the Commission will provide notice of the proposed reallocation
and an opportunity for public comment. Information relative
to long-term financial commitments may be submitted to the
Commission during that process.
Comment: Concerning §800.60, which provides for the modi-
fication or reallocation of funding previously allocated, a com-
menter suggested the Commission add language restricting the
exercise of such power to specific periods of time during a year,
so that funding recipients could anticipate when deobligation
would occur in the event of a failure to achieve program goals.
Response: Given the uncertainties and difficulties of a substan-
tially new state workforce system, the Commission, utilizing the
criteria set forth in §800.60(a), believes it is justified in main-
taining flexibility, based on the intent of H.B. 1863 to distribute
limited funds in the most effective manner. The Commission is
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aware that this exercise of authority may affect an area’s ability
to plan for delivery of workforce training and services and will
take that into account.
Comment: Concerning the application of Texas Labor Code,
§302.061, which sets the maximum amount of funding the state
may reserve for state-level functions, to allocations made by
the Commission; several commenters asked the Commission
to adopt, by rule, a limit of 5 to 15%, rather than rely on the
statutorily established 20 %. Several commenters suggested
a reservation of less than the statutorily permitted maximum of
20% when the Commission adopts a budget for state fiscal year
1997.
Response: As delineated in the proposed rule at §800.51(a),
the Commission is committed, whenever possible, to allocating
an amount of funds available for workforce training services
that is greater than the minimum levels set out in state and
federal law and regulations. A lower level of funding for state-
level administrative functions was not utilized in the allocation
rule as these costs are now uncertain, particularly in light
of the transition of workforce planning, oversight, evaluation,
and the delivery of training and services to local workforce
development boards. We anticipate reserving less for state-
level administration in future years, but want to preserve
flexibility in meeting state-level costs necessary to successfully
implement H.B. 1863.
Comment: Two commenters asked whether the Commission
would apply Texas Labor Code, §302.062(d), to the TANF
allocation and to all categorical programs encompassed by the
rule.
Response: The Commission will endeavor to comply with the
limitations under §302.062(d). However, the Commission has
authority in S.B. 1262 (75th Legislature, 1997) to allocate funds
available to the State under the federal Personal Responsibility
and Work Opportunity Reconciliation Act for TANF, Food Stamp
Employment and Training, and child care services in a manner
appropriate to ensure compliance with federal work participation
requirements and ensure full utilization of the funding. Also,
funding received under the Job Training Partnership Act (JTPA)
has separate federal "hold harmless" requirements found in
§202(b)(2)(A) and §262(b)(2)(A) of the JTPA (codified as 29
U.S.C. §1602 and §1642) which are different from the provision
enacted in H.B. 1863.
Comment: A commenter asked why the proposed rule did
not contain the degree of specificity found in federal JTPA or
Employment Services (ES) regulations.
Response: It was the desire of the Commission to establish
a needs-based formula in compliance with Texas Labor Code,
§302.062(c), while maintaining responsiveness to the uncertain-
ties of a rapidly evolving system. Toward that end, the Com-
mission’s rule is intended to cover situations which may arise
during fiscal 1998, yet be open to revision or amendment upon
changes in federal law or regulations, particularly with regard to
the JOBS/TANF allocation, for which federal rules have yet to
be proposed.
Comment: Concerning the allocation of funds to workforce
development areas where a history of questioned or disallowed
costs exists, a commenter suggested the Commission add
stringent audit requirements to the rule.
Response: The Commission agrees; however, it believes
that adding stringent auditing requirements would be more
appropriate to a sanctions rule, which it expects to propose in
the near future.
Comment: A commenter asked why the Commission estab-
lished block grant methodology only for the programs encom-
passed by the rule.
Response: The Commission has allocated funds according to
the provisions of Texas Labor Code, §302.062, and in accor-
dance with this rule. The Legislature stipulated which program
funds were not subject to block granting in §302.062(g).
Comment: A commenter asked whether serving 5,299 two-
parent TANF families would meet federal participation rates.
Response: Given the fact that federal TANF regulations are not
yet proposed, the Commission, relying on caseload estimates
provided by the Texas Department of Human Services, has
projected it must be able to count 5,299 two-parent families
as meeting the 35-hours-per-week individual work participation
requirement in order to meet the statewide work participation
requirement of 75% of two-parent families participating in work
activities each month during fiscal 1998. Historically, the State
has had to provide JOBS services to at least twice that number
to attain the targeted number of federal participants.
Comment: A commenter requested that the Commission
disburse to local workforce boards Economically Dislocated
Worker Assistance Act (EDWAA) funds in excess of the
statutorily-mandated minimum of 66%. The commenter sug-
gested that the state did not require 33% of EDWAA funds for
state-level activities.
Response: The portion of the Title III funds retained by
the Governor for state-level activities is recommended by the
Texas Council on Workforce and Economic Competitiveness
(TCWEC) and approved by the Governor on an annual basis.
In the past, these funds have been used for unforeseen worker
dislocations around the state, and at this point, the Commission
believes it is prudent to continue to hold these funds in reserve
for that purpose.
Comment: A commenter requested that the Commission put
together and review a six-year history of how and when
displaced worker money has been expended in the past, in
order to formulate a better plan for 1997 and 1998.
Response: The Commission agrees and will take this comment
under consideration as it prepares its plans for use of state-
level funds. However, at this time the Commission believes the
methodologies utilized will provide a most effective use of funds
given the limited resources available consistent with the intent
of statute.
Comment: A commenter asked whether the $25 million in the
Commission’s two columns of statistics would serve 5,300 two-
parent families and 5,300 single-parent families.
Response: The nature of this comment relates to the availability
of funds for services to JOBS/TANF recipients and not the
language of the allocation rule, and thus, the Commission
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declines to respond. However, the Commission has clearly
stated its intent to meet or exceed the performance targets for
TANF funding, as set by the Legislature, which call for serving
5,299 two-parent federally countable participants, with 16,607
recipients in the all-family category.
Oral and written comments that did not clearly voice support
or opposition to the proposal, but suggested changes, were
received from: State Representative Gerard Torres, District
143, Jacinto City, Texas; Tech Prep of the RGV, Inc.; Tom Hoy;
Valley Oak Tree Learning Centers; Joe Flores, representing
Valley Oak Tree Learning Centers and stated he was with
"the CCMS Advisory Council;" and Tom Wilkinson, Executive
Director of the administrative and fiscal entity for the Brazos
Valley Local Workforce Development Board.
Oral and written comments against the rule, or portions of the
rule, were received from: Dallas County Community College
District; Lockheed Martin IMS; West Texas Opportunities, Inc.;
Houston Galveston Area Council; Honorable Judge John Willy,
County Judge, Brazoria County; Tarrant County legislative del-
egation; Tarrant County Workforce Development Board; Rus-
sell Dougherty; Selina Hunt; Dora Deleon; Mary A. Osuna;
Whatha Crump; Felicia Williams; Richard Mayfield; Lalesa Ma-
son; Michael Keel; Hector Ayala; Near Southeast/Polytechnic
Heights Collaborative; State Representative Kim Brimer, District
96 of Arlington, Texas; Associated Catholic Charities; Honor-
able Judge Robert Eckels, County Judge, Harris County; Hon-
orable Judge James D. Yarbrough, County Judge, County of
Galveston; Honorable Judge Tom Vandergriff, County Judge,
Tarrant County; Rural Capital Workforce Development Board;
Initiatives for Children, Inc.; Securities America, Inc.; David M.
Munson; North Central Texas Workforce Development Board;
Allen Outreach; We Care; State Representative Jerry Madden,
District 67 of Richardson, Texas; City of McAllen, Texas; Gulf
Coast Workforce Board; College of the Mainland in Texas City;
Dallas Workforce Development Board; Power Advocates for
Children; CCMS, Golden Crescent; United Way of the Texas
Gulf Coast; Welfare Reform Partners Group; Houston Works;
and Freeport Salvation Army.
The new sections are adopted under Texas Labor Code, Title
4, which provides the Texas Workforce Commission with the
authority to adopt, amend, or rescind such rules as it deems
necessary for the effective administration of this Act.
§800.53. JOBS/TANF Program.
(a) Funds available to the Commission under the JOBS/
TANF program (Job Opportunities and Basic Skills (JOBS) under
Temporary Assistance for Needy Families program (TANF) as
authorized at 42 U.S.C. §§601 et. seq.) will be allocated to the
workforce areas using a need-based formula, in order to meet state
and federal requirements, as set forth in subsection (b) of this section.
(b) At least 80% of the JOBS/TANF program funds, exclud-
ing Investment in Long- Term Success for TANF Recipients compo-
nents, will be allocated to the workforce areas on the basis of:
(1) the relative proportion of the total number of two-
parent families with JOBS/TANF work requirements residing within
the workforce area to the statewide total number of two-parent
families with JOBS/TANF work requirements, and
(2) the relative proportion of the total number of single-
parent families with JOBS/TANF work requirements residing within
the workforce area to the statewide total of single-parent families
with JOBS/TANF work requirements.
(3) Funding will be divided between paragraphs (1) and
(2) of this subsection based on the need to meet federal participation
rates for both the two-parent families and all families, as required by
federal law.
(c) No more than 10% of JOBS /TANF funds expended as
part of a workforce area’s allocation shall be used for administrative
costs, as defined by the appropriate federal regulations and Commis-
sion policy.
§800.54. Food Stamp Employment and Training Program.
(a) Funds available to the Commission under the Food Stamp
Employment and Training program (FS E & T) (7 U.S.C. §2015(d))
will be allocated to the workforce areas using a need-based formula,
as set forth in subsection (b) of this section.
(b) At least 80% of the FS E & T funds will be allocated
to the workforce areas on the basis of the relative proportion of the
total unduplicated number of mandatory work registrants receiving
food stamps residing within the workforce area to the statewide total
unduplicated number of mandatory work registrants receiving food
stamps.
(c) No more than 10% of the funds expended as part of a
workforce area’s allocation shall be used for administrative costs, as
defined by the appropriate federal regulations and Commission policy.
§800.55. Job Training Partnership Act Program.
(a) Funds available to the Commission under the Job Training
Partnership Act (JTPA) (29 U.S.C. Chapter 19) will be allocated to
workforce areas based on service delivery areas within the workforce
area using federally approved formulas. Funds must be used within
the appropriate service delivery area pursuant to JTPA.
(b) At least 77% of the funds under JTPA Title IIA-Adult
Training Program will be allocated according to the service delivery
areas.
(c) One hundred percent of the JTPA Title IIB-Summer
Youth Employment and Training Program funds will be allocated
according to the service delivery areas.
(d) At least 82% of the JTPA Title IIC-Youth Training
Program funds will be allocated according to the service delivery
areas.
(e) At least 60% of JTPA Title III-Employment and Training
Assistance for Dislocated Workers funds will be allocated according
to substate areas.
§800.56. Child Care Services.
(a) Funds available to the Commission for child care services
will be allocated to the workforce areas using need-based formulas,
as set forth in subsection (b) of this section.
(b) For JOBS/TANF child care, funds will be allocated
among workforce areas on the basis of:
(1) the relative proportion of the total number of children
aged 0-12 years in single parent households with JOBS/TANF work
requirements residing within the workforce area to the statewide total
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number of children aged 0-12 years in single parent households with
JOBS/TANF work requirements;
(2) the relative proportion of the total number of children
aged 0-12 years in two-parent households with JOBS/TANF work
requirements residing within the workforce area to the statewide total
number of children aged 0-12 years in two-parent households with
JOBS/TANF work requirements; and
(3) an adjustment for average net unit rates for JOBS/
TANF child care.
(c) For At-Risk child care, funds will be allocated among
workforce areas on the basis of:
(1) the relative proportion of the total number of children
aged 0-12 years in families at or below 75% of the state median
income residing within the workforce area to the statewide total
number of children aged 0-12 years in families at or below 75%
of the state median income, and
(2) an adjustment for average net unit rates for At-Risk
child care.
(d) For Food Stamp Employment and Training child care,
funds will be allocated among workforce areas on the basis of:
(1) the relative proportion of the total number of children
aged 6-12 years in households of mandatory food stamp work
registrants residing within the workforce area to the statewide total
number of children aged 6-12 years in households of mandatory food
stamp work registrants, and
(2) an adjustment for average net unit rates for Food
Stamp Employment and Training child care.
(e) For transitional child care, funds will be allocated among
workforce areas as follows:
(1) fifty percent will be based on the relative proportion
of the average number of children residing within the workforce
area receiving transitional child care during the first three quarters
of the state fiscal year preceding the state fiscal year for which the
allocation is being calculated to the statewide average number of
children receiving transitional child care during the first three quarters
of the state fiscal year preceding the state fiscal year for which the
allocation is being calculated;
(2) fifty percent will be based on the relative proportion
of the total state fiscal year JOBS child care allocation for the
workforce area for the state fiscal year for which the allocation is
being calculated to the total state fiscal year statewide JOBS child
care allocation for the state fiscal year for which the allocation is
being calculated; and
(3) an adjustment for average net unit rates for transitional
child care.
(f) For locally matched initiatives for child care and quality
improvements, funds will be allocated among workforce areas on
the basis of the relative proportion of children aged 0-12 years in
families at or below 75% of the state median income residing within
the workforce area to the statewide total of children aged 0-12 years
in families at or below 75% of the state median income.
(g) For Early Childhood Development Resources, funds will
be allocated among workforce areas on the basis of:
(1) an equal base amount needed for a resource room in
each workforce area, and
(2) remaining funds allocated as follows:
(A) thirty percent will be based on the relative
proportion of the total number of Child Care Management Services
(CCMS) vendors that are registered family homes and those that are
group day homes located within the workforce area to the statewide
total number of CCMS vendors that are registered family homes and
group day homes;
(B) forty-five percent will be based on the relative
proportion of the total number of CCMS vendors that are licensed
centers located within the workforce area to the statewide total
number of CCMS vendors that are licensed centers; and
(C) twenty-five percent will be based on the relative
proportion of the average number of children per day receiving
Commission-funded child care services located within the workforce
area to the statewide average number of children per day receiving
Commission-funded child care services.
(h) For child care training, funds will be allocated among
workforce areas on the basis of:
(1) an equal base amount for child care training in each
workforce area, and
(2) the relative proportion of the total number of licensed
and registered child care facilities located within the workforce area
to the statewide total number of licensed and registered child care
facilities.
(i) For CCMS operations, funds will be allocated among local
workforce development areas on the basis of:
(1) an equal base amount for CCMS operations, and
(2) the remaining funds allocated as follows:
(A) seventy percent will be based on the relative
proportion of the average number of children receiving Commission-
funded child care services within the workforce area to the statewide
average number of children receiving Commission-funded child care
services;
(B) fifteen percent will be based on the relative
proportion of the total number of CCMS vendors located within the
workforce area to the statewide total number of CCMS vendors; and
(C) fifteen percent will be based on the relative
proportion of the total number of licensed and registered child care
facilities located within the workforce area to the statewide total
number of licensed and registered child care facilities.
(j) For management and oversight of child care services,
funds will be allocated among workforce areas on the basis of:
(1) an equal base amount for management and oversight
of child care services within each workforce area, and
(2) the relative proportion of the average number of
children per day receiving Commission-funded child care services
located within the workforce area to the statewide average number of
children per day receiving Commission-funded child care services.
§800.57. Employment Services.
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At least 80% of the funds available to the Commission for the
Employment Services program under §7(a) of the Wagner-Peyser Act
(29 U.S.C. Chapter 4B) will be utilized by the Commission within
the workforce areas according to the established federal formula, as
follows:
(1) Two-thirds will be based on the relative proportion of
the total civilian labor force residing within the workforce area to the
statewide total civilian labor force, and
(2) One-third will be based on the relative proportion
of the total number of unemployed individuals residing within
the workforce area to the statewide total number of unemployed
individuals.
§800.59. Funds not Allocated.
Funds not allocated under 40 TAC Chapter 800, Subchapter B relating
to allocation and funding to the workforce areas will be used by the
Commission for purposes authorized by state and federal laws and
regulations.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 7, 1997.
TRD-9710305
Esther L. Hajdar
Deputy Director of Legal Services
Texas Workforce Commission
Effective date: August 27, 1997
Proposal publication date: June 17, 1997
For further information, please call: (512) 463–8812
♦ ♦ ♦
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OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
Texas Boll Weevil Eradication Foundation, Inc.
Tuesday, August 19, 1997, 3:00 p.m.




3:00 p.m. — Seven County Coastal Bend Debt Subcommittee
Meeting
Call to Order; Opening Remarks and Introductions; Discussion and
Action: Review Status of: Property and Tower Leases; Foundation
Leased Equipment and Assets; Foundation Purchased Equipment and
Assets; Program Operation Costs as of April 30, 1997; Adjourn.
7:00 p.m. Insurance Subcommittee Meeting
Call to Order; Opening Remarks and Introductions; Discussion and
Action; Aerial Applicators Insurance; Adjourn.
Contact: Katie Dickie, P.O. Box 12847, Austin, Texas 78711, (512)
463–7593.
Filed: August 11, 1997, 1:06 p.m.
TRD-9710460
♦ ♦ ♦
Wednesday, August 20, 1997, 10:00 a.m.




Opening Remarks and Introductions
Swearing in of Board Members
Discussion and Action: Review Minutes from Prior Meeting; Fi-
nancial Report; FCB/FSA Loans; Signature Cards; Subcommittee
Reports; Bylaw Revision, Management Structure and Organization,
Seven County Coastal Bend Debt, Insurance; Referenda: Southern
High Plains/Caprock, South Texas/Winter Garden, Rolling Plains
Central, Southern Rolling Plains, Northern Rolling Plains, Black-
lands; Assessments; Transgenic Cotton in Texas; APHIS Grant for
Computer Technology Advancement.
Adjourn for Executive Session
Executive Session: To Consult with Attorney in Accordance with
Texas Government Code Annotated §551.071
Adjourn Executive Session: Reconvene Board Meeting
Discussion and Action: Executive Session; Executive Director’s
Report; APHIS Report; TDA Report; NCC Report; Chairman’s
Report; Next Meeting Time and Place
Adjourn..
Contact: Katie Dickie, P.O. Box 12847, Austin, Texas 78711, (512)
463–7593.
Filed: August 11, 1997, 1:06 p.m.
TRD-9710459
♦ ♦ ♦
Texas Certified Self-Insurer Guaranty Associa-
tion





I. Call to Order
II. Approval of Minutes for the Public Meeting of May 5, 1997.
III. Discussion, Consideration, and Possible Action on the Following
Initial Applicant:
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A. Sonoco Products Company
IV. Discussion, Consideration, and Possible Action on the Following
Renewal Applications:
A. Amoco Corporation
B. Champion International Corporation
C. Poly-America, Inc.
D. General Motors Corporation
E. PPG Industries, Inc.
F. Driver Pipeline Company, Inc.
G. KMart Corporation
H. Mother Francis Hospital Regional Health Care Center
I. Thiokol Corporation
J. Kiewitt Construction Group, Inc.
K. Southwestern Bell Telephone Company
V. Discussion, Consideration and Possible Action on the Following
Withdrawal Applications.
A. Union Pacific Motor Freight Company
B. Browning-Ferris Industries, Inc.
C. Venture Stores, Inc.
VI. Other Business
VII. Adjournment
Contact: Judy Roach, 1600 San Jacinto Center, 98 San Jacinto
Boulevard, Austin, Texas 78701, (512) 322–2514.
Filed: August 11, 1997, 2:55 p.m.
TRD-9710495
♦ ♦ ♦
Texas Department of Commerce
Wednesday, August 20, 1997, 1:30 p.m.




1:30 p.m. Call to order; Adoption of the minutes from the meeting
of July 2, 1997; Report from Executive Director; Report of TSBIDC
Investment transactions; Presentation of the Smart Jobs Fund Grants
Awarded; Consider Final Adoption or Reposting for Comment
Amended Smart Job Rules (10 TAC §§186.101, 186.103–104,
186.106, 186.201–186.203, 186.301–186.303, 186.306–186.308);
Consider Final Adoption or Reposting for Comment Rules Imple-
menting the Capital Access Program (10 TAC §§187.1–187.18);
Consider Final Adoption or Reposting for Comment Rules Imple-
menting the Defense Economic Adjustment Grant Program (10 TAC
Chapter 174); Consider Final Adoption or Reposting for Comment
Rules Implementing the Defense Economic Readjustment Zone
Program (10 TAC §§175.1–175.9); Discussion of and Approval
of Facilities Sharing Agreement between the Texas Department
of Economic Development and the Capital Certified Development
Corporation; Public Comments; Board Comments; Adjourn.
Contact: Shirley Zimmerman, 1700 North Congress Avenue, Austin,
Texas 78701, (512) 936–0158.
Filed: August 11, 1997, 4:37 p.m.
TRD-9710509
♦ ♦ ♦
Wednesday, August 20, 1997, 2:50 p.m.
1700 North Congress Avenue, Room 300A
Austin
Texas Economic Development Corporation
AGENDA:
2:50 p.m. Call to order; Adoption of the minutes from the meeting
of February 12, 1997; Approve Contract for Services and Operating
Procedures with the Texas Department of Economic Development
and Authorize the President of the Corporation to Executive Contract;
Public Comments; Adjourn.
Contact: Shirley Zimmerman, 1700 North Congress Avenue, Austin,
Texas 78701, (512) 936–0158.
Filed: August 11, 1997, 4:37 p.m.
TRD-9710510
♦ ♦ ♦
Wednesday, August 20, 1997, 3:00 p.m.
1700 North Congress Avenue, Room 300A
Austin
Texas Small Business Industrial Development Corporation
AGENDA:
3:00 p.m. Call to order; Approval of Minutes from Meeting of August
14, 1996; Public Comments; Adjourn.
Contact: Shirley Zimmerman, 1700 North Congress Avenue, Austin,
Texas 78701, (512) 936–0158.
Filed: August 11, 1997, 4:38 p.m.
TRD-9710511
♦ ♦ ♦
Wednesday, August 20, 1997, 3:05 p.m.




3:05 p.m. Call to Order; Adoption of Minutes from Meeting of May
1, 1996; Public Comments; Adjourn.
Contact: Shirley Zimmerman, 1700 North Congress Avenue, Austin,
Texas 78701, (512) 936–0158.
Filed: August 11, 1997, 4:38 p.m.
TRD-9710512
♦ ♦ ♦
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Interagency Council on Early Childhood Inter-
vention
Thursday, August 21, 1997, 10:00 a.m.




Public comment. Discussion and approval of minutes from the July
24, 1997 meeting. Discussion and approval of Advisory Committee
and Director’s Forum report. Discussion and Approval of Internal
Audit Committee Recommendations. Discussion and Approval of
Funding for Intervention and Milestones Programs for Fiscal Year
1998. Notice of Staff Recommendation to Place the Austin Travis
County MHMR ECI Program on Level 3 Status. Discussion and
Approval of the FY 1998–1999 Biennial Operating Plan for the
Interagency Council on Early Childhood Intervention. Discussion
Structure/Operational Procedures. Update on New Council Member
Appointments. Executive Session: Performance Evaluation of the
ECI Executive Director.
Persons with disabilities who plan to attend the meeting and who
may need auxiliary aids or services are requested to contact Linda
Hill at least three days prior to the meeting so that arrangements can
be made.
Contact: Linda B. Hill, 4900 North Lamar Boulevard, Austin, Texas
78751, (512) 424–6754.
Filed: August 12, 1997, 1:08 p.m.
TRD-9710547
♦ ♦ ♦
Employees Retirement System of Texas
Wednesday, August 20, 1997, 9:00 a.m.




1. Proposed Fiscal Year 1998 Internal Audit Plan
2. Discussion on Control Self-assessment Audit Format
3. Discussion on Audit Report Presentation and Distribution to Audit
Committee
4. Status Report on Audit Activities
5. Adjournment
Contact: William S. Nail, 18th and Brazos, Austin, Texas 78701, (512)
867–3336. (512) 867–3336.
Filed: August 12, 1997, 4:25 p.m.
TRD-9710573
♦ ♦ ♦
Wednesday, August 20, 1997, 10:00 a.m. * Meeting will re-
convene on Thursday, August 21, 1997, 9:00 a.m.
ERS Auditorium, ERS Building, 18th and Brazos Streets
Austin
ERS Board of Trustees
AGENDA:
Approval of Minutes; Proposed Operating Budget for FY 1998; Se-
lection of General Consultant for Flexible Benefits and Deferred
Compensation Programs; Group Benefits Advisory Committee Ap-
pointments; Adoption of Amendments/Repeals/New Trustee Rule for
34 TAC §71 Relating to Creditable Service; Adoption of Amend-
ments/RUles/New Trustee Rule for 34 TAC §73 Relating to Benefits;
Adoption of Amendments/New Trustee Rule for 34 TAC §75.1 Re-
lating to Hazardous Profession Death Benefits; Adoption of Amend-
ments to Trustee Rules 34 TAC §77 Relating to Judicial Retirement;
Selection of Active Value Equity Porfolio Advisory; Recommended
REvisions to Investment Policy; Transfers from Interest Account to
the Employees Saving/Retirement Annuity Reserve/State Accumula-
tion Accounts; Funding Adjustment in Retirement Annuity Reserve
Account; Proposed Fiscal Year 1998 Internal Audit Plan; Control
Self-assessment Audit Format; Audit Report Presentation/Distribu-
tion to Audit Committee; Status REport on Audit Activities; Appeals
of Contested Cases; Election of Chair/Vice-Chair of the Board of
Trustees; Executive Director’s Report; Next Meeting Date; Adjourn-
ment.
Contact: William S. Nail, 18th and Brazos, Austin, Texas 78701, (512)
867–3336.
Filed: August 12, 1997, 4:24 p.m.
TRD-9710572
♦ ♦ ♦
State Employee Charitable Campaign
Monday, August 25, 1997, 4:00 p.m.
625 Dallas Drive, # 525
Denton
Local Employee Committee, Denton County
AGENDA:
1. Welcome/Introductions
2. Campaign Dates and Kickoff
3. Training for new forms
4. Problems and successes




Contact: Pat Gobble, United Way of Denton, 625 Dallas Drive, #525,
Denton, Texas 76201, (940) 566–5851.
Filed: August 12, 1997, 4:16 p.m.
TRD-9710568
♦ ♦ ♦
Wednesday, August 27, 1997, Noon
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1212 North Velasco, Suite 120
Angleton
Local Employee Committee, Brazoria County
AGENDA:
1. Call to order
2. Finalize Kick-Off Plan
3. Campaign Coordinator Training
4. Adjourn
Contact: Esther Bernard, P.O. Box 1959, Angleton, Texas 77516–
1959, (409) 849–9402, (409) 848–0259.
Filed: August 12, 1997, 4:16 p.m.
TRD-9710567
♦ ♦ ♦
Wednesday, August 27, 1997, 4:30 p.m.
Midwestern State University, Hardin Building, 3410 Taft Boulevard
Wichita Falls
Local Employee Committee, Wichita Falls
AGENDA:
1. Call to order
2. Key Account Call — Update
3. Materials Distribution
4. Next Step/Other Business
5. Campaign Plans, Kickoff
6. Set Next Meeting Date
7. Adjourn
Contact: Juliy Divine, 624 Indiana, Suite 304, Wichita Falls, Texas
76301, (940) 322–8638.
Filed: August 12, 1997, 4:16 p.m.
TRD-9710569
♦ ♦ ♦
Thursday, September 11, 1997, 3:00 p.m.
901 Ross Avenue
Dallas
Local Employee Committee, Dallas
AGENDA:
1. Call to order
2. Campaign progress report
3. Adjourn
Contact: Tiffani Bruce, 901 Ross Avenue, Dallas, Texas 75202, (214)
978–0000.
Filed: August 12, 1997, 4:16 p.m.
TRD-9710571
♦ ♦ ♦
Finance Commission of Texas
Thursday, August 21, 1997, 3:00 p.m.
William F. Aldridge Hearing Room, Finance Commission Building,




A. Review and Approval of Minutes of the June 26, 1997 Audit
Committee Meeting
B. Discussion of and Vote to Recommend Approval to Finance
Commission of Changes to the Department of Banking Investment
Policy
C. Discussion of and Vote to Recommend Approval to Finance
Commission of Final Report on Legal Division Audit Prepared by
Internal Auditors for the Department of Banking.
D. Discussion of and Vote to Recommend Approval to Finance
Commission of Final Report on MIS Audit Prepared by Internal
Auditors for the Department of Banking.
E. Discussion of and Vote to Recommend Approval to Finance
Commission on the Annual Audit Report for the Department of
Banking Presented by Garza/Gonzalez and Associates
F. Discussion of and Vote to Recommend Approval to Finance
Commission of Extension of One Year, Contract with Garza/
Gonzalez and Associates, as Internal Auditors
G. Discussion of and Vote to Recommend Approval to Finance Com-
mission of Annual Evaluation of Finance Commission Administrative
Law Judge
H. Executive Session
Contact: Everett D. Jobe, 2601 North Lamar Boulevard, Austin, Texas
78705, (512) 475–1300.
Filed: August 12, 1997, 11:36 a.m.
TRD-9710541
♦ ♦ ♦
Friday, August 22, 1997, 8:30 a.m.
Finance Commission Building, 2601 North Lamar Boulevard
Austin
AGENDA:
A. Review and Approval of Minutes of the June 27, 1997 Finance
Commission Meeting
B. Finance Commission Matters.
1. Audit Committee Report.
2. Discussion of and Possible Vote on Finance Commission Agency’s
and Regulated Entities’ Preparation for Year 2000.
3. Update and Possible Vote on Project to fulfill Finance Commission
Responsibility Under §1.011(f) of the Texas Banking Act.
4. Discussion of and Vote to Publish for Comment Proposed Repeal
of §§9.1 through 9.5 (all of Subchapter A), 9.11 through 9.12 and
9.14 through 9.31 (all of Subchapter B, Except 9.13), and 9.53.
22 TexReg 8292 August 19, 1997 Texas Register
5. Discussion of and Vote to Publish for Comment Proposed New
§§9.1 through 9.3, 9.11 — 9.12 and 9.14–9.38.
C. Report from the Banking Department; Industry Status; Depart-
mental Operations.
1. Discussion of and Vote to Publish for Comment Proposed
Amendments to §§3.21, 3.92, and 3.111.
2. Discussion of and Vote to Publish for Comment Proposed
Amendments to §4.3.
3. Discussion of and Vote to Publish for Comment Proposed Repeal
of §4.8.
4. Discussion of and Vote to Publish for Comment Proposed
Amendments to §§12.2, 12.32 and 12.91.
5. Discussion of and Vote to Adopt Amendment to §15.1.
6. Discussion of and Vote to Publish for Comment Proposed
Amendments to §§15.2, 15.3, 15.6, 15.61, 15.62, 15.81, 15.122 and
withdraw Prior Proposed Amendments to §15.3.
7. Discussion of and Vote to Adopt New §§15.101–15.117.
8. Discussion of and Vote to Adopt New §29.3.
9. New Rule Adopted by Commissioner, §26.1.
D. Report from the Savings and Loan Department; Industry Status;
Departmental Operations
1. Discussion of and Vote to Adopt Amendment to §79.105.
2. Discussion of and Vote to Authorize a FY 1998 Special
Assessment for Savings and Loan Associations and Savings Banks
up to 15%.
E. Report from the Office of Consumer Credit Commissioner;
Industry Status; Departmental Operations.
1. Discussion of and Vote to Approve Request for a Variance to
the Full-Time Employee (FTE) Limitation in the FY 1998–1999
Appropriation Act and to Request Provisional Access to the HJR
31 Rider.
2. Discussion of Commissioner Rule— Proposed New §85.2(c)(10)-
(11) Concerning Pawnshop Licensing.
F. Executive Session.
Contact: Everett D. Jobe, 2601 North Lamar Boulevard, Austin, Texas
78705, (512) 475–1300.




August 19, 1997, 10:00 a.m.





Approval of precious board meeting minutes; pooling applica-
tions, Wildcat Field, Lavaca County; Royalty Incentive application,
Matagorda Bay, SE (4750) Field, Matagorda and Calhoun Counties;
consideration of additional nominations, terms and conditions for the
October 7, 1997 oil, gas and other minerals lease sale; refund re-
quest of down payment and sales fee for acreage purchased at sealed
bid land sale of July 16, 1996, Montgomery County; coastal public
lands- commercial easement amendments, applications and renewals,
Copano Bay, Aransas, County; Baffin Bay, Kleberg County; Galve-
ston Bay, Galveston County; Old Brazos River, Brazoria County;
structure (cabin) permit amendment, Laguna Madre, Kenedy County;
Executive Session and Open Session, sale of Paseo Del Este Prop-
erty, El Paso County; Review bid solicitation documents; consider
authorizing solicitation of bids; Executive Session and Open Session
— Review and approve access easement to West 38th Street, Ltd. on
behalf of Texas Mental Health and Mental Retardation (TXMHMR);
Executive Session and Open Session- Review and approve parking
easement to Triangle Retail, Ltd., on behalf of Texas Mental Health
and Mental Retardation (TXMHMR); and Executive Session — pend-
ing or contemplated litigation.
Contact: Linda K. Fisher, 1700 North Congress Avenue, Room 836,
Austin, Texas 78701, (512) 463–5016.
Filed: August 11, 1997, 1:06 p.m.
TRD-9710461
♦ ♦ ♦
Texas Department of Health
Wednesday, August 20, 1997, 10:00 a.m.
Joe C. Thompson Conference Center, Room 2.110, University of
Texas Campus, 26th and Red River
Austin
Abortion Facility Ad Hoc Rules Task Force
AGENDA:
The task force will introduce members and guests and will discuss
and possibly act on: purpose and duties of task force (organizational
discussion; and formation of subcommittees (subcommittee may
begin working)); set future meeting dates for subcommittees and full
task force; and public comments (may be limited to 3 minutes per
comment).
To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD (512) 458–7708 at least four days prior
to the meeting.
Contact: Merrie Duflot, 1100 West 49 Street, Austin, Texas 78756,
(512) 834–6647.
Filed: August 12, 1997, 11:36 a.m.
TRD-9710538
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Monday, August 18, 1997, 9:00 a.m.
507 Sabine Street, Room 437




The Finance Committee of the Board of the Texas Department of
Housing and Community Affairs will meet to consider and possibly
act upon the following: Budget for 1997–1998; FTE Goal; Executive
Session for Personnel Matters; anticipated Litigation (Potential or
Threatened) Personnel Matters regarding duties and responsibilities
in relationship to Budget under §551.074 Texas Government Code;
Consultation with Attorney; Action in Open Session on items
discussed in Executive Session; Adjourn.
Contact: L.P. Manley, 507 Sabine, #900, Austin, Texas 78701, (512)
475–3934.
Filed: August 11, 1997, 1:52 p.m.
TRD-9710468
♦ ♦ ♦
Texas Incentive and Productivity Commission
Thursday, August 28, 1997, 9:00 a.m.
Sam Houston Building, 201 East 14th Street, Room 175
Austin
AGENDA:
I. Call to Order and Roll Call
II. Approval of Minutes of Previous Meeting
III. Consideration of and Action to Approve Employee Suggestions
Submitted to the State Employee Incentive Program
IV. Consideration of and Action to Approve 1997 Productivity Bonus
Applications
V. Consideration of and Possible Approval of 1997 Operating Budget
VI. Consideration of and Possible Action on Issues Relating to
the 1998–1999 Review of the Texas Incentive and Productivity
Commission by the Sunset Advisory Commission
VII. Report on Administrative Matters.
VIII. Adjournment.
Contact: M. Elaine Powell, P.O. Box 12482, Austin, Texas, 78711,
(512) 475–2393.




Friday, September 5, 1997, 10:00 a.m.
Lorenzo de Zavala State Archives and Library Building, Room 202,
1201 Brazos
Austin
Texas Historical Records Advisory Board
AGENDA:
1. Approve minutes of March 14, 1997 meeting.
2. Review and decide funding for grant applications.
3. Review and assessment of 1995–1996 Strategic Planning Process.
4. Report on new SHRAB appointments
5. Public comment.
6. Adjournment.
Contact: Raymond Hitt, P.O. Box 12927, Austin, Texas 78711, (512)
463–5440.




Monday, August 18, 1997, 10:00 a.m.




1. Call the meeting to order;
2. Consider and possible approval of the minutes of the May 22,
1997 Committee Meeting;
3. Consideration, public comment, possible action, including
recommendations, on recent legislation, including House Bill 2086;
4. Consideration, public comment, and possible action, including
recommendations regarding future agenda items for future Bingo
Advisory Committee;
5. Adjournment.
For ADA assistance, call Worlanda Neal at 344–5120 at least two
days prior to meeting.
Contact: Kimberly L. Kiplin, P.O. Box 16630, Austin, Texas 78761,
(512) 344–5132.
Filed: August 11, 1997, 1:04 p.m.
TRD-9710453
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Wednesday, August 20, 1997, 9:30 a.m.
Room 201S, Building E, 12100 Park 35 Circle
Austin
REVISED AGENDA:
The Commission will consider the following matter on the addendum
to the agenda: Default Order.
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753,
(512) 239–3317.
Filed: August 12, 1997, 1:08 p.m.
TRD-9710548
♦ ♦ ♦
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Monday, September 8, 1997, 9:00 a.m.
Stephen F. Austin Building, Room 1100, 1700 North Congress
Avenue
Austin
State Office of Administrative Hearings (SOAH)
AGENDA:
SOAH Docket Number 582–97–1414; TNRCC Docket Number
96–0594–MLM-E; for a SOAH hearing to consider the Executive
Director’s preliminary report concerning assessing administrative
penalties against Southwestern Water Corporation for Water Code
and Health and Safety Code violations in Hays and Williamson
Counties, Texas.
Contact: Guy Henry, M-C175, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–3400.
Filed: August 11, 1997, 1:05 p.m.
TRD-9710455
♦ ♦ ♦
Tuesday, September 9, 1997, 10:00 a.m.
Henderson County Justice Center, 206 North Murchison
Athens
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed with
the Texas Natural Resource Conservation Commission by TEXAS
WATER SERVICES, INC. Doing Business As HIGHSAW WATER
CORPORATION for change in water rates effective June 10, 1997
for its service area located in Henderson County, Texas. SOAH
Docket Number 582–97–1434.
Contact: Pablo Carrasquillo, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: August 13, 1997, 9:02 a.m.
TRD-9710584
♦ ♦ ♦
Texas Board of Occupational Therapy Examin-
ers Board
Monday, August 25, 1997, 9:30 a.m.




I. Call to Order
II. Discussion and possible action regarding the following applicants:
Wilhelmina Charley, Kelli Noel Torrance, Jerry Carver, Gregory
NcNeely, La Vonda Morris.
III. Adjourn.
Contact: Alicia Dimmick Essary, 333 Guadalupe, Suite 2–510, Austin,
Texas 78701–3942, (512) 305–6900.




Thursday, August 20, 1997, 3:00 p.m.
Capitol Extension, Room E1.012
Austin
AGENDA:
1.0 Call to Order
2.0 Approval of Minutes
2.1 Approval of Minutes from March 3, 1997
3.0 Old or Unfinished Business — None
4.0 New Business
4.1 Discussion and Possible Approval: Final Report on Historic South
Capitol Grounds Restoration Project
4.2 Discussion and Possible Approval: Presentation of Executive
Director’s Annual Budget and Work Plan
4.3 Discussion and Possible Approval: Adoption of Resolution to
Request Financing with Bond Proceeds Relating to the Development
and Construction of a State History Museum
4.4 Discussion and Possible Approval: Authorization for Executive
Director to Execute Bond Financing Documents
4.5 Discussion and Possible Approval: RFQ/RFP Process for Selec-
tion of A/E Services Relating to a State History Museum
4.6 Discussion and Possible Approval: State History Museum
Management Plan
4.7 Report on Contracts
4.8 Report of Building Change Requests
5.0 Adjournment
Contact: Rick Crawford, 201 East 14th Street, Room 950, Austin,
Texas 78701, (512) 463–5495.
Filed: August 12, 1997, 4:16 p.m.
TRD-9710570
♦ ♦ ♦
Texas State Board of Public Accountancy
Thursday, August 21, 1997, 9:00 a.m.
333 Guadalupe Street, Tower III, Suite 900, Room 910
Austin
Continuing Professional Education Committee
AGENDA:
A. consideration of correspondence from the National Association of
State Boards of Accountancy
1. Regarding a roster of Texas CPE Sponsors
2. Regarding a CPE Quality Assurance Service
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B. Consideration of papers submitted by C. William (Bill) Thomas,
J.E. Bush; Professor, Baylor University
C. Consideration of requests to provide courses on the Internet
1. W. N. Cargill, Ph.D., CPA, Sponsor ID 0139
2. Dr. Lance Williams, Prosoft I-Net Solutions, Sponsor Application
Pending
D. Consideration of request from Joe T. Rye, CPA, to the Board
to send a representative to the November pilot study on validating
competencies in industry and attestation. CPE credit will be requested
for this activity
E. Consideration of approval of ethics course from Steven D. Nash,
CPA, and Russ Nash, CPA, entitled “Texas Ethics; Sorting Through
Ethical Dilemmas: A Roadmap for CPAs”
F. Review of letter to Director General of the International Federation
of Accountants for Nita J. Clyde, Ph.D., CPA, Chair, CPE Advisory
Panel. NASBA.
G. Review of dates for next meeting
Contact: J. Randel (Jerry) Hill, 333 Guadalupe, Tower III, Room 900,
Austin, Texas 78701–3900, (512) 505–5542.
Filed: August 12, 1997, 4:37 p.m.
TRD-9710574
♦ ♦ ♦
Texas Public Finance Authority
Wednesday, August 20, 1997, 10:30 a.m.
William P. Clements Building, 300 West 15th Street, Committee




1. Call to order.
2. Approval of Minutes of July 16, 1997 Board Meeting.
3. Election of Board Secretary and Assistant Presiding Officer.
4. Consider selection of Financial Advisory.
5. Consider selection of Bond Counsel.
6. Consideration of Request for Financing from General Services
Commission in amount of $59,000,000 for the construction of two
parking garages in the Capital Complex, the construction of an
Aircraft Pooling Board facility, and additional improvements for the
Robert E. Johnson Building, including additional parking.
7. Consideration and possible action to approve a Request for
Proposal for underwriter and negotiated sales and adoption of
underwriting policy and procedure.
8. Consider selection of an insurance provider for building insurance
for a term of two years.
9. Other business.
10. Adjourn.
Persons with disabilities, who have special communication or other
needs, who are planning to attend the meeting should contact Jeanine
Barron or Marce Watkins at (512) 463–5544. Requests should be
made as far in advance as possible.
Contact: Jeanine Barron, 300 West 15th Street, Suite 411, Austin,
Texas 78701, (512) 463–5544.
Filed: August 12, 1997, 8:39 a.m.
TRD-9710531
♦ ♦ ♦
Texas Department of Public Safety
Tuesday, August 26, 1997, 9:00 a.m.







Pending and Contemplated Litigation
Real Estate Matters
Public Comment
Miscellaneous and Other Unfinished Business
Discharge appeal Hearing of DPS Employee Albert A. Ramirez.
Discharge Appeal Hearing of DPS Employee Marcus Hilton
Contact: Dudley M. Thomas, 5805 North Lamar Boulevard, Austin,
Texas 78773, (512) 424–2000, extension 3700.




Wednesday, August 20, 1997, 1:00 p.m.
John H. Reagan Building, Room 101, 105 West 15th Street
Austin
AGENDA:
Call to Order; Roll Call; Executive session pursuant to Texas Gov-
ernment Code §551.074 to deliberate personnel matters: the appoint-
ment, employment, evaluation, reassignment, duties, discipline, or
dismissal of the executive secretary; Public session for consideration
of and possible action on the appointment, employment, evaluation,
reassignment, duties, discipline, or dismissal of the executive secre-
tary; Adjourn.
Contact: Paula C. Flowerday, P.O. Box 12080, Austin, Texas 78711,
(512) 833–6699.
Filed: August 12, 1997, 3:33 p.m.
TRD-9710564
♦ ♦ ♦
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Texas Low-Level Radioactive Waste Disposal
Authority
Friday, August 15, 1997, 10:30 a.m.




VII. H. Consideration and possible adoption of personnel action
regarding the deputy general manager technical.
REASON FOR EMERGENCY: The Board of directors must autho-
rize an increase in salary for this position at its August meeting in
order for the rate to be effective during the next biennium. Position
must be increasd now to attract exceptional applicants.
Contact: Lawrence R. Jacobi, Jr., 7701 North Lamar Boulevard, Suite
300, Austin, Texas 78752, (512) 451–5292.
Filed: August 11, 1997, 12:04 p.m.
TRD-9710451
♦ ♦ ♦
Texas State Technical College System
Monday, August 18, 1997, 8:00 a.m.
1414 Colorado, Texas Law Center
Austin
Board of Regents Search Committee
AGENDA:
Discussion and review of the following TSTC Board of Regents
Search Committee Agenda:
Recommendations, if any, to the full Board of Regents regarding
Search Committee Meeting.
Contact: Sandra J. Krumnow, 3801 Campus Drive, Waco, Texas
76705, (817) 867–3964.
Filed: August 11, 1997, 2:55 p.m.
TRD-9710497
♦ ♦ ♦
Monday, August 18, 1997, 8:05 a.m.
1414 Colorado, Texas Law Center
Austin
Board of Regents Search Committee Closed Meeting
AGENDA:
Closed meeting for the specific purpose provided in §§551.074 and
551.0075. §551.074: Discuss Chancellor search process and review
applications for the position.
Contact: Sandra J. Krumnow, 3801 Campus Drive, Waco, Texas
76705, (817) 867–3964.
Filed: August 11, 1997, 2:55 p.m.
TRD-9710496
♦ ♦ ♦
Monday, August 18, 1997, 9:00 a.m.




Address Concerns Raised by Tenants Regarding Environmental
Cleanup of the TSTC Property in Amarillo. Possibly take action
Regarding Environmental Cleanup in Amarillo.
Contact: Sandra J. Krumnow, 3801 Campus Drive, Waco, Texas
76705, (817) 867–3964.
Filed: August 11, 1997, 3:42 p.m.
TRD-9710504
♦ ♦ ♦
Monday, August 18, 1997, 9:00 a.m.
1414 Colorado, Texas Law Center
Austin
Board of Regents Closed Meeting
AGENDA:
Closed meeting for the specific purpose provided in §§551.071,
551.072, and 551.075 of chapter 551 of the Texas Government Code
to include the following:
Truett W. Bates vs.Texas State Technical College, Cecil Groves,
Carol Harper, Jon Botsford, Murray Watson, Jr. and Ralph T.
Strother
Possible Sale or Lease of TSTC Rental Property in Amarillo
Discuss findings of the Search Committee
Contact: Sandra J. Krumnow, 3801 Campus Drive, Waco, Texas
76705, (817) 867–3964.
Filed: August 11, 1997, 3:55 p.m.
TRD-9710506
♦ ♦ ♦
Texas Water Development Board
Wednesday, August 20, 1997, 10:30 a.m.





1. Consider approval of the minutes of the meeting of July 16, 1997.
2. Consider recommending authorization of the publication of pro-
posed amendments to Chapter 363, Financial Assistance Programs,
and 375, State Water Pollution Control Revolving Fund, to adjust
subsidy for total fixed lending rates for borrowers with unusual debt
structures.
3. Consider recommending approval of a $19,237,700 grant (Eco-
nomically Distressed Areas Program,) a $4,195,000 loan (State Wa-
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ter Pollution Control Revolving Fund), and a $5,555,000 loan (Water
Supply Account of the Water Development Fund) to the City of Roma
(Starr County) for design and improvements to the water and sewer
systems.
4. Briefing on colonia issues in El Paso County.
5. Briefing on present and future EDAP projects.
6. Report on the status of approved contracts.
7. May consider items on the agenda of the August 20, 1997 Board
meeting.
* Additional non-committee board members may be present to
deliberate but will not vote in the Committee meeting.
Contact: Craig D. Pedersen, P.O. Box 13231, Austin, Texas 78711,
(512) 463–7847.
Filed: August 12, 1997, 2:38 p.m.
TRD-9710559
♦ ♦ ♦
Wednesday, August 20, 1997, Noon




Executive Session to consider the annual performance evaluation of
the Executive Administrator and reconvene in open meeting to take
any necessary action.
Contact: Craig D. Pedersen, P.O. Box 13231, Austin, Texas 78711,
(512) 463–7847.
Filed: August 12, 1997, 2:01 p.m.
TRD-9710556
♦ ♦ ♦
Wednesday, August 20, 1997, 1:00 p.m.
Stephen F. Austin Building, Room 118, 1700 North Congress Avenue
Austin
AGENDA:
The Board will consider: minutes; committee, executive and financial
reports; financial assistance to LaGrulla, Roma, Bells, Marshall, Bell
County Water Control and Improvement District One, Chisholm Trail
Special Utility District, Lakeway Municipal Utility District, Chimney
Hill Municipal Utility District, Donna, Ft. Bend County Fresh Water
Supply District Number One, Fate, and Haciendas Del Norte Water
Improvement District; new lending rate scales for the Water Devel-
opment Fund regular programs and Economically Distressed Area
Program tax-exempt loans and reaffirm rate scales for taxable Water
Development Fund loans; allocation of Water Assistance Funds for
FY 1998 research and regional planning; contracts with Texas Natural
Resource Conservation Commission (TNRCC) concerning DWSRF
set aside funds and assessment of source water protection areas and
Fort Bend County Surface Water Supply Corporation for regional
planning and transfer of funds; contract amendments with El Paso
Water Utilities Public Service Board and Canadian River Municipal
Water Authority; research contracts for environmental studies and
transfer of funds; contracts related to the Water Resources Investiga-
tions data collection program with the U.S. Geological Survey; Grants
and agreements for purchase of agricultural conservation equipment;
FY 1998–2002 Project Priority List and FY 1998 Intended Use Plan
for the Clean Water State Revolving Fund Loan program; publication
of new 31 TAC 356 concerning groundwater management plan certi-
fication; a Memorandum of Agreement between the Board, TNRCC
and Texas Parks and Wildlife Department re: Senate Bill One; pub-
lication of proposed amendment to Chapters 363 and 375 to adjust
subsidy for total fixed lending rates for borrowers with unusual debt
structures; the use of surety bond policies in lieu of cash for reserve
fund requirements; requests from San Jacinto River Authority and
Burnet to replace surety bond policies in lieu of cash reserve funds
on outstanding bonds held by the Board; amendments to 31 TAC
371, Drinking Water State Revolving Fund, concerning the funding
line in the FY 1997 Intended Use Plan; and the adoption of the 1997
Texas Water Plan update.
Contact: Craig D. Pedersen, P.O. Box 13231, Austin, Texas 78711,
(512) 463–7847.




Tuesday, August 19, 1997, 9:00 a.m.
Room 644, TWC Building, 101 East 15th Street
Austin
AGENDA:
Prior meeting notes; Public Comment; Staff Reports and discussion,
update on activities relating to Administration Division, Finance Di-
vision, Information Systems Division, Skills Development and Self-
Sufficiency Funds, Unemployment Insurance Division, School-To-
Work, Welfare-To- Work/Child Care Programs, and Workforce Di-
vision, and other activities as determined by the Executive Director
and status report on activities of the Internal Audit Department; Dis-
cussion, consideration and possible action relating to House Bill 2777
and the development and implementation of a plan for the integra-
tion of services and functions relating to eligibility determination and
service delivery by health and human services agencies and TWC;
Discussion, consideration and possible action on acceptance of dona-
tion of child care matching funds from Junior League of Odessa, Inc.,
Kids Unlimited Educational Center, Sylvia Kuvnet Memorial Child
Care, Wichita Falls Metropolitan YMCA, Wichita Falls Metropolitan
YMCA Infant and Toddler, Brazoria County Day Care, Child Care
Inc. Metropolitan YMCA Infant and Toddler, Victoria Christian As-
sistance Ministry, and Catholic Family Services, Inc.; Discussion re-
garding new agency organizational structure for monitoring function;
Discussion regarding proposed rule relating to the Self-Sufficiency
Fund and related matters; Discussion of proposed changes to TWC
rule relating to the Skills Development Fund (40 TAC §803.1); Dis-
cussion of proposed changes to TWC Rule relating to charges for
copies of public records (Chapter 800, Subchapter C); Presentation,
discussion and possible action relating to the Child Care Matching
Fund process and the role of Local Workforce Development Boards
and the use of lapsing federal funds from fiscal year 1997 for locally
matched child care initiatives; Discussion, consideration and possi-
ble action on adoption of rule regarding TWC’s allocation formula
for distribution of funds to Local Workforce Development Areas (40
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TAC §§800.51–800.60) and related matters; Discussion, considera-
tion and possible action on adoption of rule regarding Child Care
(40 TAC §§809.1–809.88) and related matters; Discussion, consid-
eration and possible action on adoption of incentive and sanction
policy for Local Workforce Boards; Discussion of governance struc-
tures for Local Workforce Development Boards and related matters;
Discussion of revision of rules related to the TANF employment
program; Discussion, consideration and possible action regarding po-
tential and pending applications for certification and recommenda-
tions to the Governor of Local Workforce Development Boards for
certification; Discussion, consideration and possible action regarding
recommendations to TCWEC and status of strategic and operational
plans submitted by Local Workforce Development Boards; Discus-
sion, consideration and possible action regarding approval of Local
Workforce Board or Private Industry Council nominees; Executive
session pursuant to Government Code §551.074 to discuss personnel
matters with executive staff; Actions, if any, resulting from executive
session; Consideration and action on whether to assume continuing
jurisdiction on Unemployment Compensation cases and reconsider-
ation of Unemployment compensation cases, if any; Discussion re-
garding standards of proof in unemployment benefits cases involving
drug testing; Consideration and action on motion for attorney’s fees
for Appeal Tribunal Number 97–047334–1–0797: Consideration and
action on higher level appeals in Unemployment Compensation cases
listed on Texas Workforce Commission Docket 34; and Set date of
next meeting.
Contact: J. Ferris Duhon, 101 East 15th Street, Austin, Texas 78778,
(512) 483–7833.
Filed: August 11, 1997, 3:43 p.m.
TRD-9710505
♦ ♦ ♦
Texas Workers’ Compensation Insurance Facil-
ity
Tuesday, August 19, 1997, 9:45 a.m.





Approval of minutes from the July 23, 1997 Governing Committee
meeting. Discussion of transfer related issues. Executive Director’s
Report. Executive Session(s) regarding personnel matters and
pending legal matters. Following the closed Executive Session(s),
the Governing Committee will reconvene in Open and Public Session
and take any action as may be desirable or necessary as a result of
the closed deliberations.
Contact: Peter E. Potemkin, 8303 MoPac Expressway North, Suite
310, Austin, Texas 78759, (512) 345–1222.




Wednesday, August 20, 1997, 4:30 p.m.




Approval of FY 1998 Operating Budget (Action)
Approval of TYC Schedule of Exempt Positions (Action)
Approval of Executive Director or His Designee as the Authorized
Person to Act With Regard to the Federal FY 1997 Violent Offender/
Truth in Sentencing Grant (Action)
Contact: Eleanor Bryant, P.O. Box 4260, Austin, Texas 78765, (512)
424–6001.
Filed: August 12, 1997, 2:00 p.m.
TRD-9710554
♦ ♦ ♦
Thursday, August 21, 1997, 8:30 p.m.





Public Comments (Information )
Update on Activities of Site Selection Committee (Information)
Approval of Fy 1998 Operating Budget (Action)
Approval of TYC Schedule of Exempt Positions (Action)
Approval of Executive Director or His Designee as the Authorized
Person to Act With Regard to the Federal FY 1997 Violent Offender/
Truth in Sentencing Grant (Action)
Approval of the Interagency Cooperation Contract with The Univer-
sity of Texas Medical Branch at Galveston (Action)
Contact: Eleanor Bryant, P.O. Box 4260, Austin, Texas 78765, (512)
424–6001.




Meetings filed August 11, 1997
Brazos Higher Education Service Corporation, Inc., Executive Com-
mittee Board of Directors, met at 2600 Washington Avenue, Waco,
August 14, 1997 at 4:30 p.m. Information may be obtained from
Murray Watson, Jr., 2600 Washington Avenue, Waco, Texas 76710,
(254) 753–0913. TRD-9710450.
Brazos River Authority, Board of Directors, will meet at 700 San
Jacinto, Austin, August 19, 1997 at 1:00 p.m. Information may be
obtained from Mike Bukala, P.O. Box 7555, Waco, Texas 76714–
7555, (254) 776–1441. TRD-9710462.
Brazos River Authority, Board of Directors, will meet at 3701 Lake
Austin Boulevard, Austin, August 19, 1997 at 3:00 p.m. Information
OPEN MEETINGS August 19, 1997 22 TexReg 8299
may be obtained from Mike Bukala, P.O. Box 7555, Waco, Texas
76714–7555, (254) 776–1441. TRD-9710463.
Brazos Valley Development Council, Workforce Development Board,
will meet at 1905 Texas Avenue South, Bryan, August 21, 1997 at
2:30 p.m. Information may be obtained from Angie Alaniz, P.O.
Drawer 4128, Bryan, Texas 77805–4128, (409) 775–4244. TRD-
9710464.
Cass County Appraisal District, Appraisal Review Board, met at 502
North Main Street, Linden, August 14, 1997 at 9:00 a.m. Information
may be obtained from Ann Lummus, 502 North Main Street, Linden,
Texas 75563, (903) 756–7545. TRD-9710469.
Central Texas Council of Governments, Solid Waste Advisory
Committee, will meet at the Corner of FM 2271 and 439, Corps
of Engineers Meeting Room, Belton, August 21, 1997 at 9:00 a.m.
Information may be obtained from Jennifer Lawyer, P.O. Box 729,
Belton, Texas 76513, (254) 933–7075, ext. 208. TRD-9710507.
Deep East Texas Local Workforce Development Board, Planning/
Budget/Education Advisory, will meet at 118 South First Street,
Lufkin, August 20, 1997 at 9:00 p.m. Information may be obtained
from Charlene Meadows, P.O. Box 1423, Lufkin, Texas 75902, (409)
634–2247. TRD-9710503.
Eastland County Appraisal District, Appraisal Review Board, will
meet at 100 Main Street, Eastland, August 19, 1997 at 10:00 a.m.
Information may be obtained from Steve Thomas, P.O. Box 914,
Eastland, Texas 76448, (254) 629–8597. TRD-9710448.
Education Service Center, Region 12, Board of Directors, will meet
at 2101 West Loop 340, Waco, August 21, 1997 at 10:00 a.m.
Information may be obtained from Harry J. Beavers or Vivian L.
McCoy, P.O. Box 23409, Waco, Texas 76702–3409, (817) 666–0707.
TRD-9710498.
Harris County Appraisal, Appraisal Review Board, met at 2800 North
Loop West, Eighth Floor, Houston, August 15, 1997 at 8:00 a.m.
Information may be obtained from Bob Gee, 2800 North Loop West,
Houston, Texas 77092, (713) 957–5222. TRD-9710447.
Heart of Texas Council of Governments, Local Workforce Devel-
opment Board met with revised agenda at 16 White Bluff Drive,
Whitney, August 14, 1997 at 2:00 p.m. Information may be obtained
from Donna Tomlinson, 300 Franklin Avenue, Waco, Texas 76701,
(817) 756–7822. TRD-9710499.
Houston-Galveston Area Council, Projects Review Committee, will
meet at 3555 Timmons Lane, Conference Room A, Second Floor,
Houston, August 19, 1997, at 9:00 a.m. Information may be obtained
from Rowena Ballas, H-GAC, 3555 Timmons Lane, Suite 500,
Houston, Texas 77027, (713) 627–3200. TRD-9710526.
Mills County Appraisal District, Board of Directors, will meet at
Mills County Courthouse Jury Room, Fisher Street, Goldthwaite,
August 19, 1997 at 6:30 p.m. Information may be obtained from
Bill Presley, P.O. Box 565, Goldthwaite, Texas 76844, (915) 648–
2253. TRD-9710458.
Northeast Texas Municipal Water District, Board of Directors, met
at Highway 250 South, Hughes Springs, August 15, 1997 at 10:00
a.m. Information may be obtained from Roy A. Nail, P.O. Box 955,
Hughes Springs, Texas 75656, (903) 639–7538. TRD-9710513.
Panhandle Information Network, Executive Committee, met at 415
West Eighth, Amarillo, August 18, 1997 at 1:00 p.m. Information
may be obtained from Linda Pitner, Box 215, Canyon, Texas 79016–
0001, (806) 656–2983. TRD-9710508.
Pecos Student Finance Corporation, Board of Directors, met at
2600 Washington Avenue, Waco, August 14, 1997 at 4:00 p.m.
Information may be obtained from Murray Watson, Jr., 2600
Washington Avenue, Waco, Texas 76710, (254) 753–0913. TRD-
9710449.
Trinity River Authority of Texas, Resources Development Commit-
tee, met at 5300 South Collins Street, Arlington, August 18, 1997 at
10:00 a.m. Information may be obtained from James L. Murphy, P.O.
Box 60, Arlington, Texas 76004, (817) 467–4343. TRD-9710454.
Meetings filed August 12, 1997
Austin-Travis County MHMR Center, Planning and Operations
Committee, met at 1430 Collier Street, Board Room, Austin, August
15, 1997 at Noon. Information may be obtained from Sharon Taylor,
1430 Collier Street, Austin, Texas 78704, (512) 440–4031. TRD-
9710533.
Dallas Housing Authority Board of Commissioners, will meet at Cliff
Manor Developments Community Room, 2423 Fort Worth Avenue,
Dallas, August 21, 1997 at 4:00 p.m. Information may be obtained
from Betsy Horn, 3939 North Hampton Road, Dallas, Texas 75212,
(214) 951–8302. TRD-9710546.
Dewitt County Appraisal District, Board of Directors, will meet at
103 Bailey, Cuero, August 19, 1997 at 7:30 p.m. Information may
be obtained from Kay Rath, P.O. Box 4, Cuero, Texas 77954, (512)
275–5753. TRD-9710561.
Education Service Center, Region VIII, Board of Directors, will meet
at Alps Restaurant, 106 East Burton, Mt. Pleasant, August 28, 1997
at 6:30 p.m. Information may be obtained from Scott Ferguson, P.O.
Box 1894, Mt. Pleasant, Texas 75456–1894, (903) 572–8551. TRD-
9710532.
Henderson County Appraisal District, Board of Directors will meet at
1751 Enterprise, Athens, August 19, 1997 at 5:00 p.m. Information
may be obtained from Lori Fetterman, 1751 Enterprise, Athens, Texas
75751, (903) 675–9296. TRD-9710529.
Henderson County Appraisal District, Board of Directors will meet at
1751 Enterprise, Athens, August 19, 1997 at 5:30 p.m. Information
may be obtained from Lori Fetterman, 1751 Enterprise, Athens, Texas
75751, (903) 675–9296. TRD-9710530.
Lee County Appraisal District, Appraisal Review Board, will meet at
218 East Richmond Street, Giddings, August 20, 1997 at 9:00 a.m.
Information may be obtained from Delores Shaw, 218 East Richmond
Street, Giddings, Texas 78942, (409) 542–9618. TRD-9710562.
North Central Texas Council of Governments, North Central Texas
Workforce Board, Inc., One-Stop Committee. will meet at 616 Six
Flags Drive, Arlington, August 20, 1997 at 9:30 a.m. Information
may be obtained from Casandra J. Vines, P.O. Box 5888, Arlington,
Texas 76005–5888, (817) 695–9176. TRD-9710528.
North Central Texas Council of Governments, Workforce Board
JTPA Committee, will meet at 616 Six Flags Drive, Suite 200,
Arlington, August 19, 10:30 a.m. Information may be obtained from
Casandra J. Vines, P.O. Box 5888, Arlington, Texas 76005–5888,
(817) 695–9176. TRD-9710549.
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Scurry County Appraisal District, Board of Directors, will meet
at 2612 College Avenue, Snyder, August 19, 1997 at 8:30 a.m.
Information may be obtained from L.R. Peveler, 2612 College
Avenue, Snyder, Texas 79549, (915) 573–8549. TRD-9710563.
Trinity River Authority of Texas, Utility Services Committee, will
meet at 5300 South Collins Street, Arlington, August 19, 1997 at
10:00 a.m. Information may be obtained from James L. Murphy, P.O.
Box 60, Arlington, Texas 76004, (817) 467–4343. TRD-9710542.
Van Zandt County Appraisal District, Appraisal Review Board, will
meet at West Highway 64, Canton, August 20, 1997 at 9:30 a.m.
Information may be obtained from Sue Huddle, P.O. Box 926,
Canton, Texas 75103, (903) 567–6171. TRD-9710540.
West Central Texas Council of Governments, Tech Prep Consortium
Advisory Committee, met at 1025 East North 10th Street, Tech
Prep Conference Room, Abilene, August 15, 1997 at 10:00 a.m.
Information may be obtained from Dennis Gloyna, P.O. Box 3195,
Abilene, Texas 79604, (915) 672–8544. TRD-9710560.
Workforce Development Board of the Coastal Bend, Board of
Directors, will meet at Holiday Inn-Airport, 5549 Leopard Street,
Corpus Christi, August 20, 1997, at 4:00 p.m. Information may
be obtained from Shelley Franco, 1616 Martin Luther King Drive,
Corpus Christi, Texas 78401, (512) 889–5300, ext. 108. TRD-
9710543.
Meetings filed August 13, 1997
Bell County Tax Appraisal District, Board of Directors, will meet
at 411 East Central Avenue, Belton, August 19, 1997 at 7:00 p.m.
Information may be obtained from Carl Moore, P.O. Box 390, Belton,
Texas 76513, (817) 939–5841. TRD-9710583.
Dallas Central Appraisal District, Appraisal Review Board, will meet
at 2949 North Stemmons Freeway, Second Floor Community Room,
Dallas, August 27, 1997 at 10:00 a.m. Information may be obtained
from Rick Kuehler, 2949 North Stemmons Freeway, Dallas, Texas
75247, (214) 631–0520. TRD-9710585.
Education Service Center, Region VII, Board of Directors, will meet
at 440 Highway 79 South, Henderson, August 21, 1997 at Noon.
Information may be obtained from Eddie J. Little, 818 East Main
Street, Kilgore, Texas 75662, (903) 984–3071. TRD-9710586.
Erath County Appraisal District, Board of Directors, met at 1390
Harbin Drive, Stephenville, in emergency session, August 14, 1997
at 8:00 a.m. Information may be obtained from Angi Couch, 1390
Harbin Drive, Stephenville, Texas 76401, (254) 965–5434. TRD-
9710587.
Guadalupe-Blanco River Authority, Board of Directors, will meet
at Seguin ISD Board Room, 1221 East Kingsbury Street, Seguin,
August 20, 1997 at 10:00 a.m. Information may be obtained from
W.E. West, Jr., 933 East Court Street, Seguin, Texas 78155, (210)
379–5822. TRD-9710580.
Guadalupe-Blanco River Authority, Retirement and Benefit Commit-
tee, will meet at GBRA Board Room, 933 East Court Street, Seguin,
August 19, 1997 at 12:30 p.m. Information may be obtained from
W.E. West, Jr., 933 East Court Street, Seguin, Texas, 78155, (210)
379–5822. TRD-9710581.
Hill Country Community MHMR Center, Board of Trustees, will
meet at 1001 Junction Highway, Kerrville, August 19, 1997 at 10:00
a.m. Information may be obtained from Janis Beck, 1901 Dutton
Drive, Suite D, San Marcos, Texas 78666, (512) 753–2279. TRD-
9710582.
Houston-Galveston Area Council, Transportation Department, will
meet at 3555 Timmons Lane, Second Floor, Conference Room A,
Houston, September 26, 1997 at 9:30 a.m. Information may be
obtained from Pat Waskowiak, 3555 Timmons Lane, Suite 500,
Houston, Texas 77227, (713) 993–4501. TRD-9710599.
Sabine Valley Center, Finance Committee, will meet at 107 Wood-
bine Place, Judson Road, Longview, August 21, 1997 at 6:00 p.m.
Information may be obtained from Inman White, or Ann Reed, P.O.
Box 6800, Longview, Texas 75608, (903) 237–2362. TRD-9710592.
Sabine Valley Center, Personnel Committee, will meet at 107
Woodbine Place, Judson Road, Longview, August 21, 1997 at 6:00
p.m. Information may be obtained from Inman White, or Ann Reed,
P.O. Box 6800, Longview, Texas 75608, (903) 237–2362. TRD-
9710593.
Sabine Valley Center, Care and Treatment Committee, will meet at
107 Woodbine Place, Judson Road, Longview, August 21, 1997 at
6:30 p.m. Information may be obtained from Inman White, or Ann
Reed, P.O. Box 6800, Longview, Texas 75608, (903) 237–2362.
TRD-9710594.
Sabine Valley Center, Board of Trustees, will meet at 107 Woodbine
Place, Judson Road, Longview, August 21, 1997 at 7:00 p.m.
Information may be obtained from Inman White, or Ann Reed, P.O.
Box 6800, Longview, Texas 75608, (903) 237–2362. TRD-9710591.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in terest rate and applications to install remote
service units, and consultant proposal requests and awards.
To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.
Ark-Tex Council of Governments
Request for Proposal
Notice of invitation for proposals to conduct a needs assessment
survey for the Ark-Tex Council of Governments Area Agency on
Aging region. Respondents must provide methodology for identifying
needs of persons 60 years of age or older in the Ark-Tex region,
project services needed to meet identified needs, measure community
awareness of existing services, and identify ways of increasing
awareness and reaching the target population.
To request a copy of the RFP, contact Maratha Hall Smith, AAA
Manager:
Address: 122 Plaza West, Texarkana, TX 75501
Phone: (903) 832-8636
Closing Date: September 19, 1997.
The Request for Proposal does not commit ATCOG to award a
contract. ATCOG will not pay any costs incurred in the preparation
of a proposal. ATCOG reserves the right to accept or reject any or
all proposals received as a result of this request, to negotiate with
all qualified respondents, or to cancel in part or in its entirety this
RFP if it is in the best interest of ATCOG to do so. The award of
any contract based on proposal received in response to this RFP is
contingent upon ATCOG’s receiving adequate funds from the Texas
Department on Aging.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710452
James C. Fisher, Jr.
Executive Director
Ark-Tex Council of Governments
Filed: August 11, 1997
♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of August 8, 1997, through August 12, 1997:
FEDERAL AGENCY ACTIONS:
Applicant: City of Nassau Bay; Location: Clear Creek and Cow
Bayou, Nassau Bay, Harris County, Texas; Project Number: 97-
0244-F1; Description of Proposed Action: The applicant proposes to
perform hydraulic dredging of three recreational boating waterways
in Clear Creek, Cow Bayou channel, Nassau Bay channel and Swan
Lagoon channel. Approximately eight-six thousand cubic yards of
material will be dredged and placed on an upland disposal site;
Type of Application: U.S.C.O.E. permit application under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and §404 of
the Clean Water Act (33 U.S.C.A. §§125-1387).
Applicant: Sam Grizzaffi; Location: 11628 Sportsman Road,
Galveston, Galveston County, Texas; Project Number: 97-0245-F3;
Description of Proposed Action: The applicant proposes to construct
a 10-foot long by 5-foot high fence in Galveston Bay. The fence
will extend 10 feet into the water from the shore, and will follow the
applicant’s property line; Type of Application: U.S.C.O.E. permit
application # 21057 under §10 of the Rivers and Harbors Act of
1899 (33 U.S.C.A. 403).
Applicant: Fina Oil & Chemical Company; Location: In the Neches
River, approximately .75-mile upstream of the Rainbow Bridge, at
the Fina Refinery, 32nd Street, Port Arthur, Jefferson County, Texas;
Project Number: 97-0246-F1; Description of Proposed Action: The
applicant proposes to construct a ship/barge dock Number 2 at its
facility. The work involves construction of an 85-foot by 60-foot
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dock loading platform, installation of four ship breasting dolphins, 4
ship mooring dolphins, 6 barge breasting monopile dolphins and an
approach ramp and pipe rack. Approximately 235,000 cubic yards
of sediment will be dredged and placed in Disposal Area 13, 14, or
16. The applicant also proposed to conduct 10 years of maintenance
dredging to maintain authorized depths along the proposed fenderline;
Type of Application: U.S.C.O.E. permit application #20289(02)
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).
Applicant: Marina del Oro, Inc.; Location: Western shore of
Galveston Bay, approximately 1 mile south of the State Highway 146
bridge in Clear Lake, Galveston County, Texas; Project Number: 97-
0248-F1; Description of Proposed Action: The applicant proposes to
extend their existing permit until December 31, 2000, for placement
of sand and concrete for the construction of a hovercraft landing area;
Type of Application: U.S.C.O.E. permit application 19124(02) under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and
§404 of the Clean Water Act (33 U.S.C.A. §§125-1387).
Applicant: Marina del Oro, Inc.; Location: Trinity Bay, northeast
of Smith Point, in Chambers County, Texas; Project Number: 97-
0249-F1; Description of Proposed Action: The applicant proposes to
extend their permit until December 31, 2000, to dredge channels and
a marina basin, construct bulkheads and floating piers, placement of
fill for a marina and resort community, and perform maintenance
dredging; Type of Application: U.S.C.O.E. permit application
#17837(04) under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A. §§125-
1387).
FEDERAL AGENCY ACTIVITIES:
Applicant: U.S. Army Corps of Engineers; Project Number: 97-
0247-F2; Description of Proposed Activity: The applicant requests
an evaluation of a proposed Letter of Permission (LOP) procedure
under Section 404 of the Clean Water Act (CWA) and application
for water quality certification under Section 401 of the CWA for
discharges of dredged or fill material associated with activities at
certain reservoirs and federal and state-sponsored projects. An LOP
may not be used to authorize work subject to regulation under Section
404 of the CWA until water quality certification has been issued or
waived and, if appropriate, Coastal Zone Management consistency
concurrence has been obtained or presumed on either a generic or
individual basis;
Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.





Filed: August 13, 1997
♦ ♦ ♦
Comptroller of Public Accounts
Notice of Intent to Amend Consultant Contract
In accordance with the provisions of Chapter 2254, Subchapter
B, Texas Government Code, the Comptroller of Public Accounts
(Comptroller) announces this notice of its intent to amend an existing
consultant contract, unless a better proposal is received.
The consultant contract to be amended is with Analytical Systems,
Inc., and relates to providing oral or written advice with respect
to documenting statistical analysis used by the Comptroller to
perform duties under Chapter 403 of the Texas Government Code,
Section 5.10 of the Tax Code. The required services are of the
same type as those currently being provided to the Comptroller’s
office by Analytical Systems under the existing contract. The
Comptroller’s office intends to amend its contract with Analytical
Systems, to provide the required services, unless a better proposal is
received. The anticipated budget for the required services is $10,000.
Consultants are invited to submit proposals to provide the required
services. Proposals must be received in the Legal Counsel’s Office
no later than 4:00 p.m. on Friday, August 29, 1997, 111 E. 17th
Street, Room G-24, Austin, Texas 78774. Proposals received after
this time and date will not be considered.
Consultants intending to submit proposals in response to this invi-
tation should contact Walter Muse, Legal Counsel, Comptroller of
Public Accounts, either by telephone at (512) 475-0498 or in writing
at Post Office Box 13528, Austin, Texas 78711. The Comptroller’s
office will award the required services following an evaluation by
qualified Comptroller staff of all proposals submitted in response to
this invitation.




Comptroller of Public Accounts
Filed: August 12, 1997
♦ ♦ ♦
Texas Court Reporters Certification Board
Certification of Court Reporters
Following the examination of applicants on July 11, 1997, the Texas
Court Reporters Certification Board certified to the Supreme Court
of Texas the following individuals who are qualified in the method
indicated to practice shorthand reporting pursuant to Chapter 52 of
the Texas Government Code, V.T.C.A.:
ORAL STENOGRAPHY: Elizabeth Anne Cahill-Irving; Jacqueline
Ann Galindo-Bedford; Amy Kathleen Johnson-Hope, Arkansas;
Tabbetha A Kopech-Daingerfield; Gailyn Faye Palmer-Grapevine;
and Casha Lynette Robinson-Fort Worth.
MACHINE SHORTHAND: Amelia Melissa Audish-Plano; Jaffee
Nate Bachelor-Cedar Hill; Amy Lynn Stewart Byrum-Mesquite;
Jennifer Leslie Caldwell-Flower Mound; Michelle O’Daniel Jenkins-
Waxahachie; Elizabeth Karin Jones-Allen; Catherine L Maulden-San
Antonio; Robin Renee Morris-Ivanhoe; Crystal D Swift-Houston;
Melodie I Thompson-Houston; and Kearby McDonald Wisdom-
Carrollton.
Issued in Austin, Texas, on August 11, 1997.




Texas Court Reporters Certification Board
Filed: August 12, 1997
♦ ♦ ♦
Texas Department of Criminal Justice
Invitation for Bids
The Texas Department of Criminal Justice-Parole Division, invites
bids for radio frequency electronic monitoring services for releasees
in the Super-Intensive Supervision Program (SISP). Releasees iden-
tified by the Texas Department of Criminal Justice (TDCJ) for place-
ment on SISP electronic monitoring shall be those individuals re-
leased on parole or mandatory supervision who have been placed in
the SISP via a special condition of release imposed by the Board of
Pardons and Paroles.
The contract resulting from the Invitation For Bids shall be designated
a statewide contract. The SISP electronic monitoring program is
anticipated to operate at approximately 2000 to 2500 releasees.
Bidders are requested to submit bids for appropriate transmitters
which can be attached to each releasee’s ankle, receiver/monitor
devices which can be installed on the telephone line in the releasee’s
residence, a portable and mobile receiver/monitor device, and a
computer system capable of receiving, storing, and disseminating the
data generated by the monitoring equipment. Bids will be evaluated
in accordance with Texas Government Code and compliance with
the Terms, Conditions, and Specifications of the Invitation For Bids
(IFB). The Texas Department of Criminal Justice shall not be bound
to act by any previous communication with Bidders, other than the
Invitation For Bids, Texas Administrative Code Rules, and State Law.
As provided by statute, award will be based on the lowest and best
bid as determined by consideration of service rates offered, quality
of equipment and service, number of years in business, general
reputation, performance capabilities of the Bidders, services as related
to past performance, suitability of items for the intended use and
conformity with the specifications, terms, and conditions of the IFB.
TDCJ reserves the right to accept or reject any or all bids. TDCJ
shall be the sole judge of " the interests of the TDCJ." The term of the
contract shall be from date of award through August 31, 1999. The
Texas Department of Criminal Justice reserves the right to extend
the contract for two periods of two years each, beginning September
1999.
This is a competitive bid.
The closing date for receipt of offers is September 30, 1997, 3:00
p.m. Bid opening is September 30, 1997, 3:00 p.m., at 8712 Shoal
Creek Boulevard, Suite 270-A, Austin, Texas 78757.
The contact person for requesting Bid packets is DeeAnne Pilon,
TDCJ, Purchasing Section, 8712 Shoal Creek Boulevard, Suite 270-
A, Austin, Texas 78757, (512) 459-9406.
The contact person for inquiries regarding SISP electronic monitoring
program requirements is Karen Novelli, TDCJ-Parole Division, Spe-
cialized Supervision Section, 8610 Shoal Creek Boulevard, Austin,
Texas 78757, (512) 406-5302.




Texas Department of Criminal Justice
Filed: August 13, 1997
♦ ♦ ♦
General Services Commission
Notice of Request for Proposal for Implementing Energy
Conservation Programs in Texas Schools
In accordance with the Texas Government code, §2305.063, the
State Energy Conservation Office ("SECO") of the General Services
Commission (the "GSC") invites proposals for implementing energy
conservation education programs in Texas schools. Proposals
are requested from qualified public-private partnerships, non-profit
agencies, individuals, firms and institutions of higher education
(the "Contractors"). For purposes of this Request for Proposals
(the "RFP"), energy education includes energy conservation and
renewable energy technologies and practices.
The Energy Education Outreach Program (the "Program") provides
energy conservation education for K-12 schools. Students form
energy patrols, track school energy consumption, and conduct a
variety of hands-on activities to teach their fellow students and
their communities about energy resources, energy issues and energy
conservation.
The Contractors will promote and facilitate the implementation of
this program on school campuses around the state. The goal of this
program is to make these services available to all school districts in
the state.
Copies of the RFP:
To receive an information package containing requirements and
procedures regarding this Request for Proposals contact: Glenda
Baldwin, Program Administrator, General Services Commission,
State Energy Conservation Office, Insurance Annex, Suite 200, 221
East 11th, Austin, Texas 78701, Phone (512) 473-1731.
Closing Date for Receipt of Proposals:
Proposals must be received by SECO at the following address no
later than 4:00 p.m. on Monday, September 22, 1997. The State
Energy Conservation Office, General Services Commission , Thomas
Jefferson Rusk Building, Suite 200, 200 East 10th Street, Austin,
Texas 78701. Proposals received after the closing date and time and
proposals that are faxed will not be accepted.
Proposals that are hand delivered must be delivered to the 2nd floor
of the Thomas Jefferson Rusk Building, Suite 200, 200 East 10th
Street, Austin, Texas 78701, to be date stamped.
Basis of Award:
Proposals will be reviewed by a committee of SECO staff and/or
other technical advisors (the Review Panel). Evaluation scores will
be based on the following criteria:
1. Demonstrated Experience (30%): The proposal should describe
relevant experience in developing, marketing and implementing
student-involved energy education projects and programs.
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2. Knowledge of Subject Matter (20%): The proposal should detail
knowledge of subject matter in areas such as energy conservation,
energy resources, energy issues.
3. Understanding the Scope of Work and Work Plan (20%): The
proposal should effectively describe the course of action to be taken
in implementing the program(s).
4. Qualifications and Time Commitment (20%). The proposal should
describe the qualifications and time commitment of the individual(s)
assigned to provide the services.
Proposed Budget and Ability to Complete Project Deliverables in a
Timely Manner (10%): The proposal should include a budget that is
reasonable in relation to job requirements.
Equal Opportunity
Any contract resulting from this Request for Proposals shall contain
provisions prescribed by SECO prohibiting discrimination in employ-
ment.





Filed: August 12, 1997
♦ ♦ ♦
Texas Department of Health
Correction of Error
The Texas Department of Health proposed repeals to 25 TAC
§§137.1–137.11, and new §§137.1–137.4, 137.11–137.13, 137.21–
137.23, and 137.31–137.55. The rules appeared in the July 22, 1997,
issue of theTexas Register, (22 TexReg 6818).
On page 6818, the rules were published under “Title 30. Environ-
mental Quality” instead of “Title 25. Health Services”.
♦ ♦ ♦
Texas Department of Human Services
Correction of Error
The Texas Department of Human Services proposed amendments to
40 TAC §3.501. The rule appeared in the August 5, 1997, issue of
the Texas Register, (22 TexReg 7211).
On page 7211, the fourth paragraph of the preamble should include
the complete phone number as follows:
Questions about the content of this proposal may be directed to Kevin
Brown at (512) 43–3084 in DHS’s Client Self-Support Section.
♦ ♦ ♦
Texas Department of Insurance
Notice of Public Hearing
The Commissioner of Insurance will conduct a public hearing under
Docket Number 2301 September 16, 1997 at 9:00 a.m. in Hearing
Room 100 of the William P. Hobby, Jr. State Office Building,
333 Guadalupe Street, Austin, Texas to consider a grievance filed
by Fermin Ramos with regard to Article 5.06-3 of the Insurance
Code (Personal Injury Protection Coverage) and offset provisions
appearing in the "Limit of Liability" provision of Part C - Uninsured/
Underinsured Motorists Coverage of the Texas Personal Automobile
Policy. The hearing will be held pursuant to Article 5.11 of the
Texas Insurance Code. Interested parties are invited to attend and
participate. The request for hearing filed by Mr. Ramos is subject
to public inspection. Copies may be obtained from the Office of the
Chief Clerk, Texas Department of Insurance, 333 Guadalupe Street,
Hobby Tower 1, 13th Floor, Austin, Texas.




Texas Department of Insurance
Filed: August 13, 1997
♦ ♦ ♦
Jim Hogg County Commissioners
Notice of Intent to Submit Request to TDHS to Contract for
Additional Medicaid Nursing Home Beds in Jim Hogg
County
The Commissioners Court of Jim Hogg County. In pursuant to House
Bill 606, 75th Legislature, the State of Texas that permits a County
Commissioners Court of a Rural County (Defined as a County with a
population of 100,000 of less) to request that the Texas Department
of Human Services (TDHS) contract for additional Medicaid Nursing
Facility Beds in that the Texas Department of Texas State Medicaid
Program in Jim Hogg County Without Regard to the Occupancy Rate
of Available Medicaid Beds.
The Commissioner Court hereby requests that interested parties
submit comments on whether the request should be made. Further,
the Commissioners Court request proposals from persons interested
in providing these additional Medicaid beds in the county.
Interested parties must forward comments and/or proposals to Jim
Hogg County Commissioners Court, no later than August 29, 1997.
At the Jim Hogg County Court House, Commissioners Court Room,
102 East Tilley, Hebbronville Texas 78361, or mail to P.O. Box 729,
Hebbronville, Texas 78361.
If the Commissioners Court determines to proceed with a request after
considering all comments and proposals received, it may recommend
that the Texas Department of Human Services contract with a specific
nursing facility that submitted a proposal. In making its decisions,
the Commissioners court must consider...
1. The demographic and economic needs of the County;
2. The quality of existing Nursing Facility Services under the State
Medicaid Program in the County;
3. The quality of the proposals submitted; and
4. The degree of community support for additional nursing facility
services.
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County Judge
Jim Hogg County Commissioners
Filed: August 12, 1997
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Notice of Opportunity to Comment on Default Orders of Ad-
ministrative Enforcement Actions
The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public com-
ment on the listed Default Order. The TNRCC Staff proposes Default
Orders when the Staff has sent an Executive Director’s Preliminary
Report (EDPR) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance, and the entity fails to request
a hearing on the matter within 20 days of its receipt of the EDPR.
Similar to the procedure followed with respect to Agreed Orders en-
tered into by the executive director of the TNRCC under the Texas
Clean Air Act, this notice of the proposed orders and the opportu-
nity to comment is published in theTexas Registerno later than the
30th day before the date on which the public comment period closes,
which in this case is September 17, 1997. The TNRCC will con-
sider any written comments received and the TNRCC may withhold
approval of a Default Order if a comment indicates the proposed
Default Order is inappropriate, improper, inadequate, or inconsistent
with the requirements of the Texas Clean Air Act. Additional notice
will not be made if changes to a Default Order are made in response
to written comments.
A copy of the proposed Default Order is available for public
inspection at both the TNRCC’s Central Office, located at 12100
Park 35 Circle, Building A, 3rd Floor, Austin, Texas 78753, (512)
239-3400 and at the applicable Regional Office listed as follows.
Written comments about the Default Order should be sent to the
Staff Attorney designated for the Default Order at the TNRCC’s
Central Office at P.O. Box 13087 Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on September 17, 1997. Written
comments may also be sent by facsimile machine to the Staff Attorney
at (512) 239-3434. The TNRCC Staff Attorneys are available to
discuss the Default Order and/or the comment procedure at the listed
phone numbers; however, comments on the Default Order should be
submitted to the TNRCC in writing.
(1) COMPANY: Mr. John O’Dowd; DOCKET NUMBER: 96-
0896-PST-E; ACCOUNT NUMBER: 5658; LOCATION: Houston,
Harris County, Texas; TYPE OF FACILITY: gasoline service
station; RULE VIOLATED: 30 TAC §334.22(a), 334.54(d)(1)(B),
and 334.7(a)(1), by failing to register with the commission on
authorized commission forms, Underground Storage Tanks (USTs)
in existence on or after September 1, 1987, by failing to permanently
remove from service USTs which have been temporarily out of
service for longer than 12 months, and by failing to pay annual
facility fees for the USTs at the time and in the manner and amount
required; PENALTY: $5,600; STAFF ATTORNEY: Patricia Welton,
Litigation Support Division, MC 175; REGIONAL OFFICE: 5425
Polk Street, Suite H, Houston, Texas, 77023-1486, (713) 767-3500.
(2) COMPANY: Mack Kahn; DOCKET NO: 96-0944-PST-E; AC-
COUNT NUMBER: LOCATION: Gordon, Palo Pinto County,
Texas; TYPE OF FACILITY: underground storage tanks; RULES
VIOLATED: 30 TAC §334.50(b)(1)(A) and (2)(A), 334.51(b)(2)(B)
and (C), and 334.7(d)(3), by failing to amend registration informa-
tion within 30 days from the date of the occurrence of the change or
addition, or within 30 days of the date on which the owner or oper-
ator first became aware of the change or addition; failing to provide
proper release detection for UST systems; by failing to provide proper
release detection for the pressurized piping associated with UST sys-
tems; failing to provide proper spill prevention equipment for UST
systems; and by failing to provide proper overfill prevention equip-
ment for UST systems; PENALTY: $10,200; STAFF ATTORNEY:
Kara Salmanson, Litigation Support Division, MC 175; REGIONAL
OFFICE: 1101 East Arkansas Lane, Arlington, Texas 76010-6499,
(817) 469-6750.
(3) COMPANY: Paul J. Roby; DOCKET NUMBER: 96-0640-PST-
E; ACCOUNT NUMBER: 5048; LOCATION: Paint Rock, Concho
County, Texas; TYPE OF FACILITY: gasoline service station;
RULE VIOLATED: 30 TAC §334.22(a), 334.50(b)(1)(A) and (2)(B),
334.51(b)(1)(B), and 334.54(d)(1)(B), by failing to provide proper
release detection for the UST systems, by failing to provide proper
release detection for the suction piping associated with the UST
systems, failing to provide proper spill prevention and overfill control
equipment for the UST systems, by failing to permanently remove
from service USTs that have been temporarily removed from service
for longer than 12 months, and by failing to pay annual facility fees
for the USTs at the time and in the manner and amount provided
by 30 TAC Chapter 334, Subchapter B; PENALTY: $5,000; STAFF
ATTORNEY: Lisa Newcombe, Litigation Support Division, MC 175;
REGIONAL OFFICE: 301 West Beauregard Avenue, Suite 202, San
Angelo, Texas 76903-6326, (915) 655-9479.
(4) COMPANY: Star-Tex Distributors, Inc; DOCKET NUMBER:
96-1091-PST-E; ACCOUNT NUMBER: 4268; LOCATION:
Stafford, Fort Bend County, Texas; TYPE OF FACILITY: gaso-
line service station; RULE VIOLATED: 30 TAC §334.22(a),
334.54(d)(1)(B), and 334.7(d)(3), by failing to properly upgrade or
permanently remove from service USTs which have been temporar-
ily out-of-service for longer than 12 months, failing to amend its
registration form after a change in service of the USTs and a change
in ownership of the USTs, and by failing to pay annual facility fees
for the USTs at the time and in the manner and amount provided by
30 TAC Chapter 334, Subchapter B; PENALTY: $3,800; STAFF
ATTORNEY: Lisa Newcombe, Litigation Support Division, MC
175; REGIONAL OFFICE: 5425 Polk Street, Suite H, Houston,
Texas 77023-1486, (713) 767-3605.
(5) COMPANY: Team BBS Autoworks; DOCKET NUMBER:
96-1682-AIR-E; ACCOUNT NUMBER: GB-0597-W; LOCATION:
Dickinson, Galveston County, Texas; TYPE OF FACILITY: automo-
tive paint and body shop; RULE VIOLATED: 30 TAC §116.110(a)
and Texas Health and Safety Code, §382.0518(a) and §382.085, by
failing to comply with the conditions of Standard Exemption 124;
Specifically, failure to submit a Form PI-7, failure to perform all spray
coating operations in a totally enclosed filtered spray booth, failure to
have a filter system with at least 90% particulate control efficiency,
failure to perform proper equipment clean-up methods, and failure to
have a paint booth stack at the proper height; PENALTY: $1,000;
STAFF ATTORNEY: Hodgson Eckel, Litigation Support Division,
MC 175; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500.
Issued in Austin, Texas, on August 13, 1997.




Texas Natural Resource Conservation Commission
Filed: August 13, 1997
♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions
The Texas Natural Resource Conservation Commission (TNRCC)
Staff is providing an opportunity for written public comment on the
listed Agreed Orders (AOs) pursuant to the Health and Safety Code,
the Texas Clean Air Act (the Act), Chapter 382, §382.096. The
Act, §382.096 requires that the TNRCC may not approve these AOs
unless the public has been provided an opportunity to submit written
comments. Section 382.096 requires that notice of the proposed
orders and of the opportunity to comment must be published in the
Texas Registerno later than the 30th day before the date on which
the public comment period closes, which in this case is September
18, 1997. Section 382.096 also requires that the TNRCC promptly
consider any written comments received and that the TNRCC may
withhold approval of an AO if a comment indicates the proposed
AO is inappropriate, improper, inadequate, or inconsistent with the
requirements of the Act. Additional notice is not required if changes
to an AO are made in response to written comments.
A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the enforcement coordinator designated
for each AO at the TNRCC’s Central Office at P.O. Box 13087
Austin, Texas 78711-3087 and must be received by 5:00 p.m. on
September 18, 1997. Written comments may also be sent by facsimile
machine to the enforcement coordinator at (512) 239-1893. The
TNRCC enforcement coordinators are available to discuss the AOs
and/or the comment procedure at the listed phone numbers; however,
§382.096 provides that comments on the AOs should be submitted
to the TNRCC in writing.
(1) COMPANY: Channel Shipyard, Inc., DOCKET NUMBER:
97-0529-AIR-E; ACCOUNT NUMBER: HG-3585-F; LOCATION:
Baytown, Harris County, Texas; TYPE OF FACILITY: barge clean-
ing facility; RULE VIOLATED: 30 TAC §116.110(a) and the Act,
§382.0518(a) and §382.085(b), by constructing and operating eight
stationary tanks and modifying three mobile tanks without first ob-
taining a permit; PENALTY: $2,000; ENFORCEMENT COORDI-
NATOR: Miriam Hall, (512) 239-1044; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1423, (713) 767-3500.
(2) COMPANY: First Choice U C; DOCKET NUMBER: 97-0714-
AIR-E; ACCOUNT NUMBER: DB-4667-E; LOCATION: Garland,
Dallas County, Texas; TYPE OF FACILITY: used car sales lot;
RULE VIOLATED: 30 TAC §114.1(c)(1) and the Act, §382.085(b),
by offering for sale in the State of Texas a vehicle with missing
required emission control systems or devices; PENALTY: $400;
ENFORCEMENT COORDINATOR: Mary Jennings, (512) 239-
1864; REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington,
Texas 76010-6499, (817) 469-6750.
(3) COMPANY: Lone Star Sign Company; DOCKET NUMBER:
97-0374-AIR-E; ACCOUNT NUMBER: TA-3455-W; LOCATION:
Keller, Tarrant County, Texas; TYPE OF FACILITY: metal sign
painting plant; RULE VIOLATED: 30 TAC §116.110(a) and the
Act, §382.085(b) and §382.0518(a), by operating a non-enclosed
surface coating facility without first obtaining a permit or meeting the
conditions of a Standard Exemption; and 30 TAC §115.426(a)(1)(B)
and the Act, §382.085(b), by failing to maintain records for the
hours of operation and the amount of coating usage; PENALTY: $0;
ENFORCEMENT COORDINATOR: Tel Croston, (512) 239-5717;
REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington, Texas
76010-6499, (817) 469-6750.
(4) COMPANY: Lu Auto Repair; DOCKET NUMBER: 97-0165-
AIR-E; ACCOUNT NUMBER: TA-3307-P; LOCATION: Arlington,
Tarrant County, Texas; TYPE OF FACILITY: automotive paint and
body shop; RULE VIOLATED: 30 TAC §115.421(a)(8)(B) and the
Act, §382.085(b), by failing to meet the Volatile Organic Compound
content specifications for all coatings and solvents used at the facility;
30 TAC §115.426(a)(1)(A) and (D) and the Act, §382.085(b), by
failing to keep Material Safety Data Sheets (MSDS) for all coatings
and solvents, and maintain records of the MSDS for a minimum
of two years; 30 TAC §115.426(a)(1)(B) and (D) and the Act,
§382.085(b), by failing to record daily coating times and usage, and
maintain the records for a minimum of two years; and 30 TAC
§116.115 and the Act, §382.085(b), by failing to comply with the
conditions of TNRCC Standard Exemption 124; PENALTY: $400;
ENFORCEMENT COORDINATOR: David Edge, (512) 239-1779;
REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington, Texas
76010-6499, (817) 469-6750.
(5) COMPANY: R&M Truck Sales; DOCKET NUMBER: 97-0715-
AIR-E; ACCOUNT NUMBER: DB-4668-B; LOCATION: Garland,
Dallas County, Texas; TYPE OF FACILITY: used car sales lot;
RULE VIOLATED: 30 TAC §114.1(c)(1) and the Act, §382.085(b),
by offering for sale in the State of Texas a vehicle with miss-
ing required control systems or devices; PENALTY: $400; EN-
FORCEMENT COORDINATOR: Mary Jennings, (512) 239-1864;
REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington, Texas
76010-6499, (817) 469-6750.




Texas Natural Resource Conservation Commission
Filed: August 13, 1997
♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions August 13, 1997
The Texas Natural Resource Conservation Commission (TNRCC)
Staff is providing an opportunity for written public comment on the
listed Agreed Orders (AOs) pursuant to the Health and Safety Code,
the Texas Clean Air Act (the Act), Chapter 382, §382.096. The
Act, §382.096 requires that the TNRCC may not approve these AOs
unless the public has been provided an opportunity to submit written
comments. Section 382.096 requires that notice of the proposed
orders and of the opportunity to comment must be published in the
Texas Registerno later than the 30th day before the date on which
the public comment period closes, which in this case isSeptember
17, 1997. Section 382.096 also requires that the TNRCC promptly
consider any written comments received and that the TNRCC may
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withhold approval of an AO if a comment indicates the proposed
AO is inappropriate, improper, inadequate, or inconsistent with the
requirements of the Act. Additional notice is not required if changes
to an AO are made in response to written comments.
A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at
the applicable Regional Office listed as follows. Written comments
about these AOs should be sent to the staff attorney designated
for each AO at the TNRCC’s Central Office at P.O. Box 13087
Austin, Texas 78711-3087 and must bereceived by 5:00 p.m.
on September 17, 1997. Written comments may also be sent by
facsimile machine to the staff attorney at (512) 239-3434. The
TNRCC staff attorneys are available to discuss the AOs and/or the
comment procedure at the listed phone numbers; however, §382.096
provides that comments on the AOs should be submitted to the
TNRCC in writing.
(1) COMPANY: April Marketing & Distribution; DOCKET NUM-
BER: 96-0750-PST-E; ACCOUNT NUMBER: 4446; LOCATION:
Dallas, Dallas County, Texas; TYPE OF FACILITY: gasoline service
station; RULE VIOLATED: 30 TAC §115.241, 115.249, 334.22(a),
and the Act, §382.003(12) by failing to install an approved Stage II
vapor recovery system and failing to comply with installation require-
ments according to the schedule implementation date and failing to
pay $5,150 in past-due registration fees for the Facility; PENALTY:
$10,000; STAFF ATTORNEY: Lisa Newcombe, Litigation Support
Division, MC 175; REGIONAL OFFICE: 1101 East Arkansas Lane,
Arlington Texas, 76010-6499, (817) 469-6750.
(2) COMPANY: Chalk Mountain Dairy; DOCKET NUMBER: 97-
0170-AGR-E; ACCOUNT NUMBER: Permit Number 03290; LO-
CATION: Iredell, Erath County; TYPE OF FACILITY: dairy facility;
RULE VIOLATED: Texas Water Code, §26.121(c) and §26.136 by
failing to adequately maintain waste disposal records as required by
Special Provision 10.b of Permit Number 03290; PENALTY: $340;
STAFF ATTORNEY: Cecily Small, Litigation Support Division, MC
175; REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington,
Texas 76010-6499, (817) 469-6750.
(3) COMPANY: Finish Line; DOCKET NUMBER: 97-0124-AIR-
E; ACCOUNT NUMBER: TA-3267-C; LOCATION: Keller, Tarrant
County, Texas; TYPE OF FACILITY: autobody shop; RULE
VIOLATED: 30 TAC §115.421(a)(8)(C) and §116.110(a) and Texas
Health and Safety Code, §382.0518(a) and §382.085(b) by using
non-compliant coatings that exceeded emission limits for Volatile
Organic Compounds (VOCs) by not complying with the conditions
of Standard Exemption 124; specifically, failing to submit a PI-
7 form, failing to install a filter system with a particulate control
efficiency of at least 90%, failing to construct a paint booth to the
proper height, and installing an improper rain cap on top of the
paint booth stack; PENALTY: $500; STAFF ATTORNEY: Hodgson
Eckel; REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington,
Texas 76010-6499, (817) 469-6750.
(4) COMPANY: James Jennings; DOCKET NUMBER: 97-0608-
PST-E; FACILITY NUMBER: 0001745; LOCATION: Littlefield,
Foard County, Texas; TYPE OF FACILITY: underground storage
tanks; RULE VIOLATED: 30 TAC §334.22(a), 334.50(b)(1)(A) and
(2)(B), 334.51(b)(1)(B), and the Act, §334.7(a)(1), by failing to
provide proper release detection for the Underground Storage Tank
(UST) systems and for the suction piping associated with the UST
systems, failing to provide proper spill prevention and overfill control
equipment for the UST systems, failing to register the waste oil tank
with the TNRCC, and failing to pay annual facility fees for the UST
systems; PENALTY: $2,400; STAFF ATTORNEY: Hodgson Eckel,
Litigation Support Division, MC 175; REGIONAL OFFICE: 4650
50th Street, Suite 600, Lubbock, Texas 79414-3509, (806) 796-7092.
(5) COMPANY: Longview Brass and Aluminum Company;
DOCKET NUMBER: 95-1087-IHW-E; ACCOUNT NUMBER:
83214; LOCATION: Longview, Gregg County, Texas; TYPE OF
FACILITY: brass and aluminum foundry; RULE VIOLATED: 30
TAC §335.112(a)(1)-(4) and (13) (incorporating by reference 40
Code of Federal Regulations (CFR),§265.16, 265.37(a)(1) and (3),
265.51, 265.13, 265.73, 265.14(a) and (c), 265.15, and 265.301),
335.2, 335.4, 335.431, 335.43(a), and 335.5, 335.6, 335.62,
335.63(a), 335.69(a)(3), 335.9(a)(1), and 40 CFR and Texas Water
Code, §26.121, 262.11, 262.12, 262.34(a)(3), 268.7, and 270.1(c),
by failing to secure a permit for the disposal of hazardous waste in
an on-site landfill and the storage/disposal of hazardous waste in the
Facility’s Pile Number 1, managing wastes and products in an on-site
landfill, managing wastes and products in the Facility’s Pile Numbers
1, 2, and 3, and by discharging roofing compound containers onto
the ground, in such a manner that creates an imminent threat of
discharge of industrial solid waste and hazardous waste into, or
adjacent to, waters in the state, failing to deed record the Facility’s
landfill prior to the disposal of industrial solid waste; failing to
have an adequate personnel training program; failing to have an
adequate emergency response plan; failing to have an adequate
contingency plan, an adequate waste analysis plan, and an adequate
operating record; failing to secure landfill by proper methods; failing
to provide sufficient warning; failing to provide a proper inspection
schedule; and failing to design and operate the landfill according
to applicable requirements; failing to perform hazardous waste
determinations on all of the waste streams generated at the Facility,
failing to provide proper notification to the TNRCC of the Facility’s
industrial waste generation activities, failing to keep records of
all hazardous waste and industrial solid waste activities regarding
the quantities generated, stored, processed, or disposed of in the
on-site landfill or managed in the Facility’s Piles Numbers 1 and 2
on-site, failing to obtain a United States Environmental Protection
Agency identification number prior to storing or disposing of the
hazardous waste generated at the Facility, and failing to take the
proper measures, specifically, by failing to provide hazardous waste
determinations and recent sample data from wastes being generated
on-site and being disposed of in the on-site landfill, to determine
compliance with the Land Disposal Restrictions, and failing to
properly label a drum of naptha with the words "hazardous waste";
PENALTY: $50,440; STAFF ATTORNEY: Thomas Corwin,
Litigation Support Division, MC 175; REGIONAL OFFICE: 2916
Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.
(6) COMPANY: L & E AUTO SALES; DOCKET NUMBER:
97-0016-AIR; ACCOUNT NUMBER: DB-3583-R; LOCATION:
Dallas, Dallas County, Texas; TYPE OF FACILITY: operates a used
car dealership; RULE VIOLATED: 30 TAC §114.1(c)(1) and the
Act, §382.085(b), by offering for sale a motor vehicle without a
catalytic converter, hot air return tube, or a charcoal canister tube
installed; PENALTY: $500; STAFF ATTORNEY: Kara Salmanson,
Litigation Support Division, MC 175; REGIONAL OFFICE: 1101
East Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-6750.
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(7) COMPANY: Maintain, Inc.; DOCKET NUMBER: 96-1197-
AIR-E; ACCOUNT NUMBER: DB-3232-D; LOCATION: Dallas
County, Dallas; TYPE OF FACILITY: landscaping company; RULE
VIOLATED: 30 TAC §101.4 and the Act, §382.085(a) and (b)
by emitting nuisance-level odors from the Company; PENALTY:
$4,000; STAFF ATTORNEY: Cecily Small, Litigation Support
Division, MC 175; REGIONAL OFFICE: 1101 East Arkansas Lane,
Arlington, Texas 76010-6499, (817) 469-6750.
(8) COMPANY: Paul J. Roby; DOCKET NUMBER: 96-0640-
PST-E; ACCOUNT NUMBER: 5048; LOCATION: Paint Rock,
Concho County, Texas; TYPE OF FACILITY: gasoline service
station; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and (2)(B),
334.51(b)(1)(B), and 334.54(d)(1)(B), by failing to provide proper
release detection for the UST systems, by failing to provide proper
release detection for the suction piping associated with the UST
systems, by failing to provide proper spill prevention and overfill
control equipment for the UST systems, failing to permanently
remove from service USTs that have been temporarily removed
from service for longer than 12 months, and by failing to pay
annual facility fees for the USTs at the time and in the manner
and amount provided; PENALTY: $5,000; STAFF ATTORNEY:
Lisa Newcombe, Litigation Support Division, MC 175; REGIONAL
OFFICE: 301 West Beauregard Avenue, Suite 202, San Angelo,
Texas 76903-6326, (915) 655-9479.
(9) COMPANY: Thrifty Motor Company; DOCKET NUMBER:
97-0182-AIR-E; ACCOUNT NUMBER: EE-1554-L; LOCATION:
El Paso, El Paso County, Texas; TYPE OF FACILITY: used car
dealership; RULE VIOLATED: 30 TAC §114.1(c)(1) and Texas
Health and Safety Code, §382.085(b), by offering for sale an
automobile which was not equipped with neither the control systems
or devices that were originally a part of the motor vehicle or
motor vehicle engine, nor a proper alternate control system or
device; PENALTY: $750; STAFF ATTORNEY: HODGSON Eckel,
Litigation Support Division, MC 175; REGIONAL OFFICE: 7500
Viscount Boulevard, Suite 147, El Paso, Texas 79925-5633, (915)
778-9634.
(10) COMPANY: Vic’s Auto Body Repair; DOCKET NUMBER:
97-0178-AIR-E; ACCOUNT NUMBER: WF-0174-AIR-E; LOCA-
TION: El Campo, Wharton County, Texas; TYPE OF FACILITY:
auto body repair and refinishing shop; RULE VIOLATED: 30 TAC
§115.421(a)(8)(b), 116.110(a), 116.115(a), and the Act, §382.0518(a)
and §382.085(b), by failing to submit Form PI-7-124 to register the
Shop with TNRCC; failing to keep solvents in closed containers;
failing to meet stack height requirements, failing to use low VOC
wipe-down solution, primer, basecoat, and clearcoat products; and by
failing to maintain records of monthly coating and solvent purchases
and use; PENALTY:$500; STAFF ATTORNEY: Cecily Small, Liti-
gation Support Division, MC 175; REGIONAL OFFICE: 5425 Polk
Street, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(11) COMPANY: William Kraft dba Perkins Mobile Home Park;
DOCKET NUMBER: 96-1712-PWS-E; ACCOUNT NUMBER:
PWS NUMBER 0950020; LOCATION: Plainview, Hale County,
Texas; TYPE OF FACILITY: mobile home park; RULE VIO-
LATED: 30 TAC §290.120(c)(5) and the Act, §341.031 by failing to
submit a water sample from the Facility for copper and lead analysis;
PENALTY: $630; STAFF ATTORNEY: Cecily Small, Litigation
Support Division, MC 175; REGIONAL OFFICE: 4650 50th Street,
Suite 600, Lubbock, Texas 76414-3509, (806) 796-7092.




Texas Natural Resource Conservation Commission
Filed: August 13, 1997
♦ ♦ ♦
Notice of Public Hearing (Chapter 106)
Notice is hereby given that under the requirements of Texas Health
and Safety Code, §382.017 and Texas Government Code, Subchapter
B, Chapter 2001, the Texas Natural Resource Conservation Commis-
sion (TNRCC or commission) will conduct a public hearing to receive
testimony concerning revisions to Chapter 106.
The commission proposes new §106.376, concerning the creation of
a new specific permitting exemption for decorative chrome plating
facilities that otherwise would require a permit or authorization by a
general exemption. The proposed rule will allow decorative chrome
plating facilities which are in compliance with the rule to construct
and operate the facilities without obtaining a permit under the Texas
Health and Safety Code, the Texas Clean Air Act, §382.0518.
A public hearing on the proposal will be held September 16, 1997, at
10:00 a.m. in Room 2210 of TNRCC Building F, located at 12100
Park 35 Circle, Austin. The hearing is structured for the receipt
of oral or written comments by interested persons. Individuals may
present oral statements when called upon in order of registration.
Open discussion within the audience will not occur during the
hearing; however, an agency staff member will be available to discuss
the proposal 30 minutes prior to the hearing and answer questions
before and after the hearing.
Written comments may be mailed to Lisa Martin, TNRCC Office
of Policy and Regulatory Development, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087 or faxed to (512) 239-4808. All comments
should reference Rule Log Number 97128-106-AI. Comments must
be received by 5:00 p.m., September 18, 1997. For further
information, please contact Terry Leifeste, Air Policy and Regulations
Division, (512) 239-1873.
Persons with disabilities who have special communication or other
accommodation needs who are planning to attend the hearing should
contact the agency at (512) 239-4900. Requests should be made as
far in advance as possible.




Texas Natural Resource Conservation Commission
Filed: August 11, 1997
♦ ♦ ♦
Notice of Public Hearing (Chapters 116/126)
Notice is hereby given that under the requirements of Texas Health
and Safety Code, §382.017; Texas Government Code, Subchapter B,
Chapter 2001; and 40 Code of Federal Regulations, §51.102 of the
United States Environmental Protection Agency (EPA) regulations
concerning State Implementation Plans (SIP), the Texas Natural
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Resource Conservation Commission (TNRCC or commission) will
conduct a public hearing to receive testimony concerning revisions
to Chapters 116 and 126 and the SIP.
The commission proposes amendments to Chapter 116, Subchapters
A-F, concerning State-only Requirements for Control of Air Pollution
by Permits for New Construction or Modification. In addition, the
commission proposes new Chapter 126, Subchapters A-K, concerning
Federal New Source Review Requirements for Control of Air
Pollution. The proposed amendments to Chapter 116 and the
proposed new Chapter 126 would distinguish the requirements of
federal new source review (NSR) from the requirements of state
NSR. As a part of the proposed rulemaking, the commission is also
proposing a revision to the SIP that would replace Chapters 116 and
106 (concerning Exemptions From Permitting) with Chapter 126.
An issue paper which discusses in greater detail the background and
rationale for the reorganization of Chapter 116 and the corresponding
SIP revision has also been prepared by TNRCC staff. The issue paper
is available for review at the TNRCC, 12100 Park 35 Circle, Austin,
and can also be obtained on request by calling the Operating Permits
Division, Office of Air Quality, (512) 239-1334.
A public hearing on the proposal will be held September 11, 1997, at
10:00 a.m. in Room 2210 of TNRCC Building F, located at 12100
Park 35 Circle, Austin. The hearing is structured for the receipt
of oral or written comments by interested persons. Individuals may
present oral statements when called upon in order of registration.
Open discussion within the audience will not occur during the
hearing; however, an agency staff member will be available to discuss
the proposal 30 minutes prior to the hearing and answer questions
before and after the hearing.
Written comments regarding this proposal may be mailed to Lisa
Martin, TNRCC Office of Policy and Regulatory Development, MC
205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed to (512)
239-4808. All comments should reference Rule Log Number 97130-
116-AI. Comments must be received by 5:00 p.m., September 22,
1997. For further information or questions concerning this proposal,
please contact Shanon DiSorbo of the Operating Permits Division,
Office of Air Quality, (512) 239-1149.
Persons with disabilities who have special communication or other
accommodation needs who are planning to attend the hearing should
contact the agency at (512) 239-4900. Requests should be made as
far in advance as possible.




Texas Natural Resource Conservation Commission
Filed: August 11, 1997
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Public Notice
The Texas Natural Resource Conservation Commission (TNRCC
or commission) is required under the Texas Solid Waste Disposal
Act, Health and Safety Code Chapter 361, as amended, to identify
and assess facilities that may constitute an imminent and substantial
endangerment to public health and safety or the environment due
to a release or threatened release of hazardous substances into the
environment. Pursuant to Section 361.184(a), the commission must
publish in theTexas Registerthose facilities which are identified as
eligible for listing on the registry of state Superfund sites. The most
recent registry listing was published in theTexas Registeron April
18, 1997 (22 TexReg 3631).
The following is a facility or area that the executive director of the
TNRCC has determined eligible for listing and which the executive
director proposes to list on the state registry. Also specified is the
general nature of the potential endangerment to public health and
safety or the environment as determined by information currently
available to the executive director.
The facility known as the Hart Creosoting Company (the "site") is
located on the west side of U.S. Highway 96 and is approximately
1 mile south of the intersection of U.S. Highway 96 and U.S.
Highway 190, Jasper, Jasper County, Texas. The site consists of
three contiguous tracts of land: a 1.66 acre tract next to Highway 96,
on which the office is located; a 8.832 acre tract on which the former
production facility was located; and a 432.79 acre tract, located to
he north of the 8.832 tract. The site is adjacent to a drainage ditch
which discharges into the Walnut Run Creek. Walnut Run Creek, a
tributary of the Neches River, is intermittent and flows southerly.
Hart Creosoting Company was owned and operated by Andrew P.
(Dewey) Hart. It began operation as a wood treatment facility in 1958
and remained in operation until May 1993. Site operations included
steam conditioning and pressure treatment of lumber and other
timber products using creosote. The by-product of this operation
included creosote sludge, creosote-contaminated waste water and
waste oil. The production process required the use of several surface
impoundments, tanks and other solid waste management units which
were used for the on-site storage and treatment of hazardous and
non-hazardous waste. While in operation, several other processes
operated concurrently with the wood preservation treatment: a pole
peeling plant operated at the site from 1968 through 1978; and a
pipe threading operation was conducted from 1982 through 1985. A
sawmill preceded the wood treatment operations at this location. The
sawmill opened in 1950 but was shutdown in the late 50’s.
Between 1984 and 1993, Hart Creosoting Company was cited for
numerous violations of the Resource Conservation and Recovery
Act (RCRA) and Texas Administrative Codes. Although Hart
Creosoting Company made some effort to contain releases of
hazardous substances while in operation, through the construction of
soil dikes and onsite treatment of waste water, routine investigations
by the U.S. Environmental Protection Agency (U.S. EPA) and the
TNRCC and its predecessor agencies documented releases at the site.
In July 1988, the U.S. EPA conducted a Resource Conservation and
Recovery Act Facility Assessment (RFA). The RFA involved the
preliminary review of the site records and a visual site inspection.
The TNRCC and its predecessor agencies also conducted numerous
inspections and sampling activities at the site from 1984 through
1993. These investigations consistently confirmed the presence of
creosote constituents in the soil, groundwater monitor wells and
surface water runoff. Sediment samples collected immediately
downstream of several solid waste management units in 1993
repeatedly showed high concentration of creosote constituents and an
absence of benthic organisms. Laboratory analysis for polynuclear
romatics (PNA), consistent with the presence of creosotes, have also
been identified in the aforementioned three media (soil, groundwater,
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surface water). Creosote is defined per 40 CFR Part 261 as a listed
hazardous constituent (K001, U051).
Records available to the TNRCC demonstrate that as of January
19, 1995, the Hart Creosoting site was inactive and all structures
associated with the wood treatment process had been removed.
The TNRCC referred the site to U.S. EPA in May 1995 for
an immediate removal action after all Resource Conservation and
Recovery Act enforcement actions had failed. From July 1995 to
October 1995, the U.S. EPA stabilized and consolidated all the
surface impoundment sludge, stockpiled the stabilized waste in a
constructed on-site clay lined storage pit and graded the site as part
of the immediate removal action. This storage pit was covered with a
clay cap, top-soiled and seeded to grow low vegetation as an erosional
control for the capped storage pit. The capped storage pit which
includes the former surface impoundments, is fenced round with a
non-gated barb-wire fence.
It is presently believed that while the source contamination from the
soil and surface impoundments may have been considerably mitigated
by the immediate removal action by the U.S. EPA, and preceding re-
medial actions, groundwater contamination remains a concern. Avail-
able toxicological information indicates that creosote is carcinogenic.
This site demonstrates a potential imminent and substantial endan-
germent to human health, safety and the environment as the site is
situated on the Jasper Aquifer, the source of drinking water to the
residents of Jasper and Newton Counties.
A public meeting has been scheduled regarding the proposed listing
of the site. The public meeting will be legislative in nature and not
a contested case hearing under the Texas Administrative Procedure
Act (Chapter 2001, Government Code). Persons desiring to comment
on the proposed listing of this site may do so in the context of the
public meeting either orally or in writing. Written comments may
also be submitted to the attention of Emmanuel Ndame, Superfund
Investigation Section, TNRCC, Pollution Cleanup Division, MC-143,
P. O. Box 13087, Austin, Texas 78711-3087. All comments must be
received by the commission by the end of the public meeting on
September 25, 1997.
The public meeting has been scheduled for Thursday, September 25,
1997, beginning at 7:00 p.m. in Council Chambers of Jasper City
Hall, 465 Main Street, Jasper, Texas.
The executive director of the TNRCC prepared a brief summary of
the commission’s records regarding this site. This summary, as well
as a portion of the records for the site, are available for inspection
and copying during the hours of 10:00 a.m. to 6:00 p.m. Monday
through Friday and 10:00 a.m. to 5:00 p.m. on Saturday at the Jasper
Public Library, 175 East Water, Jasper, Texas. Telephone (409) 384-
3791.
Copies of the complete public record file may be obtained during
regular business hours at the TNRCC, Central Records Center,
Building D, North entrance, Room 190, 12100 Park 35 Circle, Austin,
Texas 78753; telephone 1-800-633-9363 (within Texas only) or (512)
239-2920. Copying of file information is subject to payment of a fee.




Texas Natural Resource Conservation Commission
Filed: August 12, 1997
♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
Correction of Error
The Texas Department of Protective and Regulatory Services pro-
posed amendments to 40 TAC §§710.1–710.3, 710.7, 710.8. The
rules appeared in the August 5, 1997, issue of theTexas Register,
(22 TexReg 7213).
The title of the chapter should read “Protection of Clients and Staff.”
On page 7215, §710.8(e)(1) should read:
“(1) If the head of a facility disagrees with the department’s review,
the head of the facility may appeal the finding to the director of mental
health or the director of mental retardation at the Texas Department
of Mental Health and Mental Retardation, as appropriate.”
♦ ♦ ♦
The Texas Department of Protective and Regulatory Services pro-
posed new 40 TAC §§725.1001, 725.1805–725.1807, 725.2047,
725, 1403, 725.1405, 725.1407, 725.1801, 725.2008, 725.2012, and
725.2046. The rules appeared in the August 5, 1997, issue of the
Texas Register, (22 TexReg 7217).
In the preamble, §725.1407 was listed as a new section and as an
amendment. It should be an amendment.
On page 7220, the following information in §725.2008(b) should have
been bold to indicate new text:
“(b) A person whose license, [or] certification,registration, or list-
ing is revoked may not apply for any license, [or] certification,reg-
istration, or listing under this chapter before the second anniversary
of the date on which the revocation by TDPRS or court order takes
effect. The cost of reimbursing TDPRS for publishing the notice of
revocation, as required by the Human Resources Code, Chapter 42,
§42.077, must be added to the application fee at the time the facility
reapplies.”
♦ ♦ ♦
Public Utility Commission of Texas
Correction of Error
The Public Utility Commission of Texas submitted an Open Meeting
Notice. The notice appeared in the August 15, 1997, issue of the
Texas Register, (22 TexReg 3542).
The applicant name for PUC Docket Number 17315 was incorrectly
published as “Time Warner Communications of Austin, L.P.” it
should read “Time Warner Communications of Houston, L.P.”
♦ ♦ ♦
Notice of Application For Service Provider Certificate of Op-
erating Authority
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on August 8, 1997, for a
service provider certificate of operating authority (SPCOA), pursuant
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to §3.2532 of the Public Utility Regulatory Act of 1995. A summary
of the application follows.
Docket Title and Number: Application of The Telephone Reconnec-
tion, Inc. for a Service Provider Certificate of Operating Author-
ity, Docket Number 17778 before the Public Utility Commission of
Texas.
Applicant intends to provide resold local switched services, including
but not limited to, Caller ID and any other services which are
available for resale.
Applicant’s requested SPCOA geographic area includes Harris
County.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than August 22, 1997. Hearing
and speech-impaired individuals with text telephone (TTY) may
contact the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: August 11, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on August 8, 1997, for a
service provider certificate of operating authority (SPCOA), pursuant
to §3.2532 of the Public Utility Regulatory Act of 1995. A summary
of the application follows.
Docket Title and Number: Application of TransAmerican Telephone,
Inc. for a Service Provider Certificate of Operating Authority, Docket
Number 17777 before the Public Utility Commission of Texas.
Applicant intends to provide, on a resell basis, monthly recurring,
flat-rate local exchange service including extended area service, toll
restriction, call control options, tone dialing, custom calling services,
Caller ID and any other services which are available on a resell basis.
Applicant’s requested SPCOA geographic area includes the geo-
graphic regions currently served by the following incumbent local
exchange companies: Southwestern Bell Telephone Company, Gen-
eral Telephone of the Southwest, Inc., Sprint-Centel, Sprint-United,
Alltel Sugar Land Telephone, Texas Alltel, Inc., and Lufkin-Conroe
Telephone Exchange, Inc.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than August 22, 1997. Hearing
and speech-impaired individuals with text telephone (TTY) may
contact the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: August 11, 1997
♦ ♦ ♦
Notice of Application to Implement an Agreed Rate Change
Notice is given to the public of the filing with the Public Utility
Commission of Texas on July 25, 1997, an application by Guadalupe-
Blanco River Authority for authority to implement an agreed rate
change for its Guadalupe Valley System pursuant to §2.212 of the
Public Utility Regulatory Act of 1995. A summary of the application
follows.
Docket Title and Number: Application of Guadalupe-Blanco River
Authority for Authority to Implement an Agreed Rate Change for its
Guadalupe Valley System, Docket Number 17732.
The Application: Guadalupe-Blanco River Authority (GBRA) and
Guadalupe Valley Electric Cooperative, Inc. (GVEC) have agreed to
increase the energy charge to $0.0122 per kWh (proposed rate) for
the Guadalupe Valley System. GVEC purchases at wholesale all the
electricity produced by the Guadalupe Valley System pursuant to an
agreement that provides for modification of the rate for wholesale
hydroelectricity every two years. GBRA asserts that the proposed
new rate will increase annual revenue for the Guadalupe Valley
System by $67,244 or 4.36 percent based on fiscal 1996 production.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office
of Customer Protection at (512) 936-7120 no later than October 3,
1997. Hearing and speech-impaired individuals with text telephone
(TTY) may contact the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: August 12, 1997
♦ ♦ ♦
Notice of Intent to File Pursuant to Public Utility Commis-
sion Substantive Rule 23.27
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public
Utility Commission Substantive Rule 23.27 for a customer- specific
contract for PLEXAR-custom service for Mansfield Independent
School District in Mansfield, Texas.
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for a Customer-Specific Contract for PLEXAR-
Custom Service for Mansfield Independent School District in Mans-
field, Texas, pursuant to Public Utility Commission Substantive Rule
23.27. Tariff Control Number 17772.
The Application: Southwestern Bell Telephone Company is request-
ing approval for a customer-specific contract for PLEXAR-custom
service for Mansfield Independent School District in Mansfield,
Texas. The geographic service market for this specific service is
the Dallas local access and transport area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
IN ADDITION August 19, 1997 22 TexReg 8313
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.




Public Utility Commission of Texas
Filed: August 11, 1997
♦ ♦ ♦
Public Notice of Interconnection Agreement
On July 22, 1997, Southwestern Bell Telephone Company (SWBT)
and Brooks Fiber Communications of Texas, Inc. collectively
referred to as Applicants, filed a joint application for approval of
an interconnection agreement under the Federal Telecommunications
Act of 1996 (FTA) (47 United States Code §§151 et. seq.) and
the Public Utility Regulatory Act of 1995 (PURA) (Texas Revised
Civil Statutes Annotated article 1446c-0, Vernon 1997). The
joint application has been designated Docket Number 17065. The
joint application and the underlying interconnection agreement are
available for public inspection at the commission’s offices in Austin,
Texas.
The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the Applicants.
The comments should specifically refer to Docket Number 17065.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by September 10, 1997, and shall
include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the Applicants, if
necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
17065.




Public Utility Commission of Texas
Filed: August 13, 1997
♦ ♦ ♦
Texas Rehabilitation Commission
Solicitation of Providers for the Rehabilitation Technology
Program
The Texas Rehabilitation Commission (TRC) is soliciting offers
from Rehabilitation Technology Providers to provide professional
and technical services. This notice shows a Request for Offerors
which details the commission’s requirements. Anyone interested in
providing these services, must respond to the Request for Offerors
by submitting his or her response to the address listed in this notice
by the time specified. Contracts will be issued based on referrals by
commission counselors and client choice as this is an ongoing project.
Eligibility. Rehabilitation Technology Providers who respond to this
offer must be registered with the State Comptroller’s Office as a
registered provider. The provider must provide additional information




additional skills related to Rehabilitation Technology experience; and
examples of Rehabilitation Technology projects.
The provider must be knowledgeable about:
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The provider must:
be able to submit blueprints for modified/fabricated device(s);
be liable for work provided and/or any equipment that is modified or
fabricated;
be able to submit costs for parts and labor in modifying/fabricating
devices; and
be able to provide travel cost information for services.
Requirements. Each offeror must submit an offer form which states:
service specialty areaswith scating, worksite assessment, computer
access, environmental control access, accessibility, and classroom/
demonstration facilities, and etc;
catchment areassuch as (regions, territories, etc.) of the state which
will prevent overlapping of supplier services; and
costs per hour for travel expenses/travel time. Regional
vocational rehabilitation counselors will negotiate with vendors the
costs for travel expenses and travel time; and
standard hourly rate.
Evaluation of Offers. Offers will be evaluated to determine the "best
value" to TRC and TRC sponsored clients. A determination of "best
value" will be primarily based on the offer amount for the course
package.
However, other factors will also be considered such as, geographic
distribution of provider locations throughout the state and other-
related factors. This project is an ongoing service of Rehabilitation
Technology Services and may require more than one provider to
provide services during the contract period. For a sample contract,
contact Roger Levy at the address listed in this notice.
Offer Package. Rehabilitation Technology Suppliers (providers)
participating in this procurement should complete the Offer Package
and submit it to Roger Levy, Programs, Rehabilitation Technology
Services, Texas Rehabilitation Commission, 4900 North Lamar, 5th
Floor Austin, Texas 78751-2399, (512) 424-4181.
Deadline. The deadline for submitting the Offer Package is 5:00
p.m., Monday, September 15, 1997. No Facsimiles will be accepted.





Filed: August 12, 1997
♦ ♦ ♦
Solicitation of Rehabilitation Technology Services Profes-
sional Engineers
The Texas Rehabilitation Commission (TRC) is currently soliciting
professional engineers to provide Rehabilitation Technology Services
under contract to the Commission.
Any individual interested in providing these services must submit
information on the Texas Rehabilitation Commission Professional
Services Offer Form regarding his or her qualifications and experience
related to providing Rehabilitation Technology Services. Upon
receipt of the form, the qualifications will be reviewed and evaluated
by the Commission. A sample offer format to be used follows this
notice.
When the individual/firm that best meets TRC’s needs has been
selected, TRC will negotiate a fair and equitable price for the
provision of these services. Contracts will be issued based on referral
by the commission counselor and client selection as this is an ongoing
service. For a sample contract of these services, please contact Roger
Levy at the following address or call (512) 424-4181.
Roger Levy, Programs, Rehabilitation Technology Program, Texas
Rehabilitation Commission, 4900 North Lamar, 5th Floor Austin,
Texas 78751-2399.
Deadline for submittal of the qualifications offer form is September
15, 1997 at 5:00 p.m. No facsimiles will be accepted.
[graphic]





Filed: August 12, 1997
♦ ♦ ♦
San Antonio-Bexar County Metropolitan Plan-
ning Organization
Request for Proposal
The San Antonio-Bexar County Metropolitan Planning Organization
(MPO) is seeking proposals from qualified video production compa-
nies to script, film, edit and produce a transportation planning video
approximately 10 minutes in length as a key element of its public
involvement efforts for updating the MPO’s metropolitan transporta-
tion plan. The product will discuss the “3C” urban transportation
planning process, the role of the MPO and its member agencies, the
goals and objectives of the 20-year metropolitan transportation plan
stressing a balanced multimodal approach to our future transportation
system. Emphasis will be placed on issues such as air quality, traffic
congestion, freight and people movement, multimodal transportation
(including pedestrian, bike, autos, buses, trucks and rail modes) in
addition to current transportation operations and problems.
A copy of the Request for Proposal (RFP) may be requested by calling
Scott Ericksen, Public Involvement Coordinator at (210) 227-8651.
Anyone wishing to submit a proposal must do so by 12:00 noon,
Friday, September 19, 1997, to the MPO office:
South Texas Building
603 Navarro, Suite 904
San Antonio, Texas 78205
The contract will be awarded by the MPO’s Transportation Steering
Committee based on the recommendation of the MTP Video Over-
sight Committee. The Video Oversight Committee will review pro-
posals based on the evaluation criteria listed in the RFP.
Funding for this study, in the amount of $15,000, is contingent upon
the availability of Federal transportation planning funds.
Issued in Austin, Texas, on August 11, 1997.




San Antonio-Bexar County Metropolitan Planning Organization
Filed: August 11, 1997
♦ ♦ ♦
Texas A&M University System
Consultant Contract Award
To comply with the provisions of Texas Civil Statutes, Article 6265-
11c, Texas A&M University-Corpus Christi furnishes this notice of
consultant contract award. After solicitation of proposals in the
March 14, 1997, issue of theTexas Register(22 TexReg 2827), one
proposal was approved for funding.
The contract was awarded to develop and implement a comprehensive
compensation plan for Texas A&M University-Corpus Christi. The
contract was awarded to Arthur Anderson & Co., 711 Louisiana, Suite
1300, Houston, Texas 77002-2786, for $52,670 including expenses.
The beginning date for this project is September 1, 1997; the
approximate ending date is February 28, 1998. The final report and
the management letter are due to be completed by February 28, 1998.
For further information, please call: (512) 994-2630.




Texas A&M University System
Filed: August 13, 1997
♦ ♦ ♦
Request For Proposal
The Texas A&M University System (A&M System) requests pro-
posals from professional firms interested in representing the A&M
System and its component members in certain tax matters.
Description: The A&M System is composed of nineteen component
members supported by legislative appropriations, tuition, fees, in-
come from auxiliary enterprises, the Permanent University Fund, the
Available University Fund, grants, gifts, sponsored research and other
sources of revenues, all of which may be impacted by the Internal
Revenue Code and Regulations of the Internal Revenue Service. For
assistance with such issues, the A&M System will engage outside
counsel for review of and advice regarding tax matters as they relate
to higher education including but not limited to the following: retire-
ment programs; unrelated business income tax; personal income tax
issues as they relate to donors; and tax matters regarding compensa-
tion issues. The A&M System invites proposals in response to this
RFP from qualified firms for the provision of such legal and tax ser-
vices under the direction and supervision of the A&M System Office
of Budgets and Accounting.
Responses: Responses to this RFP should include at least the
following information: a description of the firm’s or attorney’s
qualifications for performing the legal services, including the firm’s
prior experience in tax-related matters and retirement plans as they
relate specifically to institutions of higher education; the names and
experience of the attorneys who will be assigned to work on such
matters; the availability of the lead attorney and others assigned to
the project and appropriate information regarding efforts made by
the firm to encourage and develop the participation of minorities
and women in the provision of legal services; the submission of fee
information (either in the form of hourly rates for each attorney who
may be assigned to perform services in relation to the A&M System
federal tax matters, comprehensive flat fees, or other fee arrangements
directly related to the achievement of specific goals and cost controls)
and billable expenses; a comprehensive description of the procedures
to be used by the firm to supervise the provision of legal services
in a timely and cost-effective manner; disclosures of conflicts of
interest (identifying each and every matter in which the firm has,
within the past calendar year, represented any entity or individual
with an interest adverse to the A&M System or to the State of Texas,
or any of its boards, agencies, commissions, universities, or elected
or appointed officials); and confirmation of willingness to comply
with policies, directives and guidelines of the A&M System and the
Attorney General of the State of Texas. Qualified firms must be
able to exhibit compliance with House Bill No.1, 75th Legislature,
Regular Session, Article IX, Section 59 concerning matters against
the State of Texas or any of its agencies.
Format and Person to Contact: Three copies of the proposal are
requested. The proposal should be typed, preferably double spaced,
on 8 1/2 by 11 inch paper with all pages sequentially numbered,
and either stapled or bound together. They should be sent by mail
or delivered in person, marked "Response to Request for Proposal"
and addressed to Jamey J. Vogel, Office of Budgets and Accounting,
Texas A&M University System, John B. Connally Bldg. Room 606,
College Station, Texas 77843-1118.
Evaluation: Proposals sent in response to this RFP will be evaluated
in light of several criteria. The criteria are expertise, availability of
a lead attorney, prior experience in handling tax matters related to
higher education, procedures for providing timely and cost-effective
services, and reasonableness of fees. Although the fee structure and
overall cost of this representation will be an extremely important
factor in evaluating proposals submitted in response to this RFP, the
successful firm(s) will clearly demonstrate exceptional expertise and
experience with the federal tax matters made the subject of this RFP.
Deadline for submission of Response: All proposals must be received
by the Office of Budgets and Accounting of the A&M System at the
address set forth above not later than 5:00 p.m., August 28, 1997.




The Texas A&M University System




This is a summary of a Request for Proposal ("RFP") from Texas
Tech University and Texas Tech University Health Sciences Center
(together referred to as "Texas Tech") requesting input from vendors
with expertise in the development, communication, and execution of
a campaign that will enhance the level of recognition in the state and
nation of Texas Tech’s excellent programs and activities.
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Texas Tech reserves the right to reject any or all proposals. Texas
Tech is under no legal obligation to execute a resulting contract based
on this advertisement.
Instructions which detail information regarding the project are avail-
able upon request. To obtain copies of the RFP request instructions








Five copies of the proposal are to be submitted no later than 5:00 pm
on September 3, 1997, to be considered for evaluation. Proposals
received after that date will not be accepted and will be returned
unopened. The successful vendor will be notified by September 15,
1997
The final selection will be based on cost, demonstrated experience,
competence, level of details, client referrals.
Issued in Lubbock, Texas, on August 13, 1997.
TRD-9710596
James L. Crowson
Secretary to the Board of Regents
Texas Tech University
Filed: August 13, 1997
♦ ♦ ♦
The University of Texas System
Consultant Contract Award
The University of Texas-Pan American (hereinafter to as UTPA) has
filed an award for consultant services under the provisions of the
Texas Government Code, §§2254.021-2254.040.
The proposal was published in theT xas Registeron February 18,
1997, Volume 22, Number 13, page 1862.
The consultant will be responsible for conducting market research;
reviewing UTPA’s current recruitment, admissions, and financial
aid functions; and making recommendations on enrollment, strategic
planning for enrollment management, publications and promotional
items, and evaluation of enrollment management.
The consultant award is make to: MGT of America, Inc., 106 East
Sixth Street, Suite 320, Austin, Texas 78701.
The contract award is for an amount not to exceed a cost of
$114,174.00. A final report will be provided prior to December 9,
1997.
Issued in Austin, Texas, on August 11, 1997.
TRD-9710589
Arthur H. Dilly
Executive Secretary to the Board of Regents
The University of Texas System




FULL EMPLOYMENT PILOT PROJECT
As part of statewide welfare reform, the Texas Workforce Commis-
sion (TWC), in coordination with the Coastal Bend Area Local Work-
force Development Board (LWDB) and the Texas Department of Hu-
man Services (TDHS), plans to establish a full employment program
pilot to employ more welfare recipients in Corpus Christi for welfare
recipients residing in Nueces County. Statewide roll-out and imple-
mentation will follow the pilot. This request for proposals (RFP) is
to select a Employment Placement (EP) Contractor to work as an key
partner with TWC and other service providers at two Texas Work-
force Centers overseen by the Coastal Bend LWDB, to design and
implement a program to place welfare recipients in unsubsidized and
subsidized employment of at least 35 hours per week and paying at
least $5.15 per hour. For subsidized placements, used for participants
previously unable to obtain unsubsidized employment, TWC will pay
the employer a subsidy fee of $3.75 per hour worked for up to four
months, primarily using the cash value of the participant’s welfare
benefits. Subsidized placements are expected to lead to permanent,
unsubsidized employment. An estimated 150 subsidized placements
are expected.
AUTHORIZATION OF FUNDING:
The funds for the Full Employment Pilot Project are federal funds
from the U.S. Department of Health and Human Services, Tempo-
rary Assistance for Needy Families (TANF). Funds are subject to the
requirements of the Title VI Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 (PRWORA), 7 .S.C. §§201.1, et
seq and state laws and regulations, including the state appropriations
act.
SERVICE DESCRIPTION - GOALS AND OBJECTIVES:
The goals of the full employment pilot are to enhance the capabilities
of the workforce, increase earnings and opportunities for welfare
recipients, reduce welfare public assistance caseloads and costs, and
meet the requirements of the TANF program, part of welfare reform.
The objective of the full employment pilot is to provide unsubsidized
and subsidized employment placement and other services, through a
diverse public-private partnership, leading to meaningful permanent
employment for welfare recipients.
PROJECT DESIGN FEATURES:
The project design features include the following:
Development of partnerships with the welfare recipients and employ-
ers, as well as service delivery partners such as TWC case managers,
Texas Workforce Center staff, EP Contractor placement specialists
and staff of the Workforce Development Board of the Coastal Bend;
and TDHS and Transactive, TDHS’ benefits issuance contractor, who
will divert the cash value of the participating client’s welfare benefits
to TWC for use as employers subsidies
SCHEDULE OF MAJOR EVENTS:
8/22/97 - Due Date to Ask Questions
8/29/97 - Proposal Due Date
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9/8/97 - Proposal Review, Evaluation, and Validation Ends
9/8/97 - Tentative Award Decision Announced
9/9/97 - Contract Negotiation, Development, and Review Begins
9/12/97 - Contract Negotiation, Development, and Review Ends
9/18/97 - Pilot Contract Begins
10/1/97 - Pilot Project Begins
3/31/98 - Last Day for a Pilot Project Placement
7/30/98 - End of Last Four Month Subsidized Placement
8/1-31/98 - Pilot Close-out/Transition
8/31/98 - Pilot Contract Ending Date
LENGTH OF CONTRACT:
The procurement process will be completed September 12, 1997. The
proposed contract period is September 15, 1997 through August 31,
1998.
SELECTION CRITERIA:
The selection criteria, and their weights are: Entry Level Placement
Experience - 30%; Employer Base/Recruitment Experience and
Techniques - 20%; Job Retention Experience and Techniques - 30%;
and Job-seeker Assessment/Pre-employment Assistance Offered -
20%
SELECTION, NOTIFICATION , AND NEGOTIATION PROCESS:
Proposals will be evaluated by a panel of Texas Workforce Commis-
sion and outside readers. Detailed evaluation criteria will be included
in the RFP packet. The Texas Workforce Commission anticipates
completing the selection and notifying applicants of their proposal
status the week of September 8, 1997. The tentative selection will be
based upon proposal scores. Negotiation, including financial terms,
will take place immediately after tentative selection. A designated
person from the selected entity must be readily available to respond
to inquiries, prepare proposed amendments, and negotiate with TWC
concerning budget and/or programmatic requested revisions between
September 9-12, 1997. If a designated person is not readily available
to promptly respond to requested revisions, the applicant will not be
considered for contract.
Final selection is contingent upon successful negotiation. TWC re-
serves the right to vary all provisions of this RFP prior to the ex-
ecution of a contract and to execute amendments to contracts when
TWC deems such variances and/or amendments are in the best inter-
est of the State of Texas.
DUE DATE AND AGENCY CONTACT:
The deadline for receipt and consideration of the Full Employment
Pilot Project proposal is 5:00 P.M., Friday, August 29, 1997. For
further information and to get an RFP Packet, contact Marilyn
Wesson, Texas Workforce Commission, Welfare-to-Work/Special
Initiatives, 101 East 15th Street, Room 416T, Austin, Texas 78778-
0001. Phone 512/936-3156, FAX: 512/936-3223.
A notice of the award decision will be published in theT xas Register
following contract execution.
TWC’s OBLIGATIONS:
TWC’s obligations under this RFP are contingent upon the actual
receipt by the Agency of funds from the U.S. Department of Health
and Human Services. If adequate funds are not available to make
payment under this grant, TWC shall terminate this RFP or the
resulting contract and will not be liable for failure to make payments.





Filed: August 13, 1997
♦ ♦ ♦
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Texas Register
Services
TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).
Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year




Texas Administrative Code (512) 463-5565
Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/
Copies and Certifications (512) 463-5578
Direct Access (512) 463-2755
Information (512) 463-5555
Legal Staff (512) 463-5586






Notary Public (512) 463-5705
Public Officials, State (512) 463-6334
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates amd quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be suject
to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box 13824,
Austin, Texas 78711-3824. For more information, please call (800) 226-7199.
❐ Change of Address ❐ New Subscription (Yearly)
Printed ❐ $95
❐ Back Issue Diskette ❐ 1 to 10 users $200
________ Quantity ❐ 11 to 50 users $500
Volume ________, ❐ 51 to 100 users $750
Issue # ________ ❐ 100 to 150 users $1000
(Prepayment required ❐ 151 to 200 users $1250
for back issues) More than 200 users--please call
Online BBS ❐ 1 user $35
❐ 2 to 10 users $50
❐ 11 to 50 users $90
❐  51 to 150 users $150
❐ 151 to 300 $200




CITY, STATE, ZIP __________________________________________________
Customer ID Number/Subscription Number ______________________________
(Number for change of address only)
❐ Bill Me ❐ Payment Enclosed
Mastercard/VISA Number ____________________________________________
Expiration Date ___________ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.






and additonal entry offices
_______________________________________
_______________________________________
